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OVERVIEW

File Ref: EN010139

The application, dated 8 February 2024, was made under section 37 of the Planning Act
2008 and was received by The Planning Inspectorate on 9 February 2024.

The applicant is RWE Renewables UK Solar and Storage Limited.
The application was accepted for examination on 8 March 2024.

The examination of the application began on 23 July 2024 and was completed on 23
January 2025.

The proposed development comprises of a proposed solar farm with over 50MW capacity,
Solar PV modules and associated mounting structures, inverters, transformers, switch gear
and control equipment, a substation, energy storage equipment and underground on and
off-site cabling.

Summary of Recommendation:

The Examining Authority recommends that the Secretary of State should make the Order in
the form attached.
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1.1.

1.1.1.

1.2.

1.2.1.

1.3.

1.3.1.

INTRODUCTION
BACKGROUND TO THE EXAMINATION

An application for the Byers Gill Solar Project (the proposed development),
reference EN010139, was submitted by RWE Renewables UK Solar and Storage
Limited (the applicant) to the Planning Inspectorate on 09 February 2024 under
section (s) 37 of the Planning Act 2008 (as amended) (PA2008) and accepted for
Examination under s55 of the PA2008 on 08 March 2024 [PD-000]. This report sets
out the Examining Authority’s (ExA) findings, conclusions and recommendations to
the Secretary of State (SoS) for Energy Security and Net Zero.

The legislative tests for whether the proposed development is a Nationally
Significant Infrastructure Project (NSIP) were considered by the SoS for the
Department of Levelling Up, Housing and Communities in its decision to accept the
application for Examination in accordance with s55 of the PA2008 [PD-000].

The proposed development comprises a ground mounted solar photovoltaic (PV)
onshore generating station with a gross electrical output of over 50 megawatts
(MW), on site Battery Energy Storage System (BESS) and associated infrastructure.
It would be located wholly in England. As such, it meets the definition of a NSIP as
set out in s14(1)(a) and s15(2) of the PA2008 and requires development consent in
accordance with s31 of the PA2008.

The Examination Library (EL)" provides a record of all application documents and
submissions to the Examination, each of which is given a unique reference number
e.g. [APP-001]. The reference numbers are used throughout this report.

This report does not contain extensive summaries of all documents and
representations received, although full regard has been had to them and all
important and relevant matters arising. Key written sources are set out further
below.

APPOINTMENT OF THE EXAMINING AUTHORITY

On 09 April 2024 Mr André Pinto was appointed as Lead member of the Examining
Authority, and Mr Max Wiltshire and Mr Alex Oyebade as members of the ExA for
the application under s61 and s65 of the PA2008 [PD-001].

THE APPLICATION
LOCATION OF THE PROPOSED DEVELOPMENT

The proposed development is located in the north-east of England, within the
administrative boundaries of Darlington Borough Council, Stockton-on-Tees
Borough Council and Durham County Council. Environmental Statement (ES)
Chapter 2 [APP-025] provides further detail in relation to the location of the
proposed development and Figure 1.1. Location Plan identifies the location of the
proposed development in relation to its wider context.

' Examination Library - Byers Gill Solar (EN010139)
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf

1.3.2.

1.3.3.

1.3.4.

1.3.5.

Figure 1.1 Location Plan (Extract from [REP6b-004])

The maijority of the proposed development, including the solar PV modules, on-site
substation, Norton Substation and BESS is located within the administrate boundary
of Darlington Borough Council. Only the eastern part of the 132kilovolt (kV) cable
route, which would be required to connect the proposed development from the on-
site substation to the substation at Norton, would cross into the administrate
boundary of Stockton-on-Tees Borough Council. The northern extent of the Order
Limits lies within the borders of Durham County Council’s administrative area in
relation to underground cabling only.

The proposed development covers an area of approximately 490hectares (ha)
comprised of agricultural fields, interspersed with individual trees, hedgerows, farm
access tracks, woodlands, local farm holdings and several different Public Rights of
Way (PRoW). There are several local villages located within close proximity to the
proposed development, including Brafferton, Newton Ketton, Great Stainton,
Bishopton and Old Stillington.

DESCRIPTION OF THE PROPOSED DEVELOPMENT

The proposed development is a renewable energy scheme comprising ground-
mounted solar PV panels, on-site BESS and associated development including
underground cable connections between panel areas and the existing National Grid
Substation at Norton. It has been designed to deliver a generating capacity of
180MegaWatts (MW) alternating current (AC), as confirmed in the applicant’s
response to ExQ1 PPD1.1 [REP2-007]. ES Chapter 2 [APP-025] provides a full
description of the proposed development.

The main works are summarised below:
= The ground mounted solar PV generation station, with the strings of solar PV

modules spread across six panel Areas and proposed to be aligned in east-west

BYERS GILL SOLAR: EN010139
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000947-2.1%20Location%20Plan%20(Revision%204).pdf
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1.3.6.

rows with panels facing south at an angle of approximately 10 degrees to 30
degrees, and with a maximum height of up to 3.5metre(m);

= The BESS, consisting of lithium-ion batteries which would allow energy to be
stored on site. The BESS would require associated heating, ventilation and
cooling systems to ensure efficiency of the batteries;

= Electrical cabling which would include low voltage cabling required to connect
solar PV modules and the BESS to the inverters, typically to be installed above
ground. In addition, the proposed development would also require high voltage
cables (33kV) to connect the inverters and other electrical infrastructure to the
on-site substation and 132kV underground cabling to connect the on-site
substation to the substation at Norton;

= On-site substation required to convert low voltages from the solar PV modules
to high voltages suitable for the national grid;

= Additional electrical infrastructure within the National Grid substation at Norton
and associated connection;

= Temporary construction and decommissioning of access tracks and compounds;
and

= Areas of green infrastructure comprising soft landscaping and planting, including
tree and hedgerow planting, habitat creation and management and the laying of
permissive paths, signage and information boards.

|

lT.'..—.‘._-'.',JT.'.;.T'.":".:_-"' I — m =—yr—y T — T — - B

Figure 1.2 General Arrangement Scheme Wide (Extract from [REP2-015])

The ground mounted solar PV generation station is organised into six different panel
areas:

Panel Area A: Brafferton - occupying an area of approximately 114.37ha;
Panel Area B: Hauxley Farm - occupying an area of approximately 52.24ha;
Panel Area C: Byers Gill Wood - occupying an area of approximately 77.16ha;
Panel Area D: Great Stainton - occupying an area of approximately 75.86ha;

BYERS GILL SOLAR: EN010139
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1.3.7.

1.3.8.

1.3.9.

1.3.10.

= Panel Area E: West of Bishopton - occupying an area of approximately 26.63ha;
and
= Panel Area F: North of Bishopton - occupying an area of approximately 71.9ha.

0 oy
| Pan

Figure 1.3 Panel Areas (extract from [APP-039])

The proposed development includes approximately 32.5kilometres (km) of 33kV
underground cabling which connects the six different Panel Areas and the on-site
substation, as well as approximately 10km of 132kV underground cabling which
connects the proposed development to the grid connection at the existing National
Grid Norton substation. The cabling is proposed to be placed either within roads of
through off-road options which would be determined during the detailed design.
However, as it was confirmed by the applicant's response to ExQ2 DCO.2.2 [REP5-
031], the proposed development would require a mixture of underground road and
off-road cabling to be deliverable.

A perimeter security fence would be installed to enclose the 6 different operational
areas of the proposed development. The fence would likely be a deer fence with a
maximum height of 2m designed to allow small animals to pass through. Infra-red
security detection cameras would also be mounted, on poles of up to 3m in height,
and would be pointed directly within the Order Limits and away from any land
outside of the Order Limits.

The proposed development would also include a range of environmental mitigation
proposals and enhancement measures developed with the aim to avoid or reduce
the adverse impacts. These would include landscape, biodiversity and cultural
heritage mitigation and enhancements presented in the Landscape Concept
Masterplan [APP-058] and detailed further in the Environmental Masterplan [REP8-

008].

Due to rapidly changing and evolving solar and energy storage technology markets,
the proposed development has been designed to maintain flexibility as to allow the
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1.3.11.

1.3.12.

1.3.13.

1.3.14.

1.3.15.

1.3.16.

1.4.

1.4.1.

latest technology to be installed at the time of construction. Parameters have been
set to support the need for flexibility with further details to be found in ES Chapter 2
[APP-025]. Final details of the solar technology used for the proposed development
are to be confirmed at detailed design stage, allowing for the applicant to take into
account any further advancements of solar technology. Requirement 3 of the dDCO
[REP9-005/006] outlines that no phase of the authorised development may
commence until details of the various aspects of the proposed development have
been submitted to and approved in writing by the relevant planning authority.

RELEVANT PLANNING HISTORY

There is no relevant planning history associated with the proposed development.
However, Table 2.1 of ES Chapter 1 [APP-024] summarises the history of the
applicant's approach to the proposed development and the steps the applicant took
since the project was first introduced to local stakeholders and statutory consultees,
in September 2022, when the applicant outlined the proposals and sought views
and feedback on the viability of the proposed development.

Collaborative design workshops were then held with local community
representatives and key stakeholders in November 2022 at the early stages of the
design process, followed by on-going engagement and statutory consultation.
Design refinement was then carried out following statutory consultation in June
2023 with further refinement during the summer 2023.

Existing and approved major developments within the Zone of Influence (Zol) of the
proposed development were taken into consideration by the applicant and informed
the applicant's cumulative assessment for each topic of the ES. The Zol for each
environmental topic, identified as the study area, varies but it is presented in ES
Figures 13.1 [APP-102], in relation to the long list of committed developments and
13.2 [REP6-027] in relation to the short list.

Table 13-3 of ES Chapter 13 [APP-036] sets out the process for the creation of the
long list of ‘other existing development and/or approved development’, which in turn
lead to the establishment of the short list of other existing development and/ or
approved development. The short list identifies other developments that may give
rise to significant cumulative effects by virtue of overlaps in temporal scope, due to
the scale and nature of the ‘other development’ or receiving environment, or any
other relevant factors.

Table 13-8 of ES Chapter 13 [APP-036] includes the shortlisted committed
development and the topics considered against each of these. To note that three
other NSIPs, namely the Lighthouse Green Fuels Project, the H2Teesside and The
Net Zero Teeside Project fall partially within a 10km radius from the Order Limits.

There are also eight other Town and Country Planning Solar Farm projects located
within a 5km radius of the Order Limits, with five of those located either wholly or in
part within a 500m radius from the Order Limits. These are Gately Moor, California
Farm, Whinfield, High Meadow 2 and Middlefield Farm, as detailed and included in
ES Appendix 13.3 Short List of Committed Developments [REP6-028].

THE EXAMINATION AND PROCEDURAL DECISIONS
RELEVANT REPRESENTATIONS

A total of 553 Relevant Representations (RRs) were received by the Planning
Inspectorate in relation to the application for Development Consent submitted to the
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1.4.2.

1.4.3.

1.4.4.

1.4.5.

1.4.6.

1.4.7.

1.4.8.

Planning Inspectorate on the 08 February 2024. All persons who made RRs
received a letter under Rule 6 [PD-003] of the Infrastructure Planning (Examination
Procedure) Rules 2010 (EPR) explaining the opportunity to become involved in the
Examination as Interested Parties (IPs). One additional RR [RR-554], submitted by
the Environment Agency, was received in relation to a Change Request [CR1-001]
to [CR1-018], submitted by the applicant on the 18 October 2024. All RRs have
been fully considered by the ExA and the issues they raise are considered in the
relevant sections of this report.

START OF THE EXAMINATION

The Examination began on 23 July 2024 and concluded on 23 January 2024. The
principal components of the Examination and details of the events held can be seen
in the Examination timetable [PD-013] and are summarised below. No party
requested to join or leave the Examination. The additional RR [RR-554] was
submitted by the Environment Agency who were already part of the Examination via

[RR-168].

The Preliminary Meeting (PM) took place on 23 July 2024 [PD-003]. The
Examination timetable took full account of matters raised at the PM. Details were
then provided in the Rule 8 Letter [PD-005], dated 30 July 2024.

PROCEDURAL DECISIONS

The procedural decisions taken by the ExA are recorded in the EL referenced [PD-
001] to [PD-016]. They detail the ExA's decisions relating to the procedure of the
Examination and did not bear on the ExA's consideration of the planning merits of
the proposed development.

[PD-009] and [PD-013] both include a Procedural Decision from the ExA to amend
the Examination timetable as previously established. This matter is further explained
under 1.5 Changes to the Application.

STATEMENTS OF COMMON GROUND

By the end of the Examination, the following bodies had concluded and signed
Statements of Common Ground (SoCGs) with the applicant:

Durham County Council [REP8-028];

Darlington Borough Council [REP8-029];
Stockton-on-Tees Borough Council [REP8-030];
Tees Valley Combined Authority [REP2-026];
Historic England [REP6-003];

Environment Agency [REP8-031];

National Highways [REP1-008];

Bishopton Villages Action Group [REP8-034];
Redmarshall Parish Council [REP4-008];

Great Stainton Parish Meeting [REP7-0077;
Stillington and Whitton Parish Council [REP3-009].

The signed SoCGs have been taken fully into account by the ExA in all relevant
sections of this report. There were no unsigned SoCGs.

WRITTEN QUESTIONS, SITE INSPECTIONS AND HEARINGS

The ExA asked three rounds of Written Questions:
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000358-Rule%206%20Letter%20-%20Notification%20of%20the%20preliminary%20meeting%20and%20matters%20to%20be%20discussed.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/68063
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000942-Rule%208(3),%209%20&%2013%20letter.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/68063
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65816
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000358-Rule%206%20Letter%20-%20Notification%20of%20the%20preliminary%20meeting%20and%20matters%20to%20be%20discussed.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000455-E01%20-%20Rule%208%20letter%20-%20July%202024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000786-Response%20to%20change%20request%20FINAL.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000942-Rule%208(3),%209%20&%2013%20letter.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001055-RWE%20-%20Final%20SoCG%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001056-RWE%20-%20Final%20SoCG%203.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001054-RWE%20-%20Final%20SoCG%201.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000620-RWE%20-%20Any%20further%20information%20requested%20by%20the%20ExA%20under%20Rule%2017%20of%20the%20Examination%20Rules%2020.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000911-rwe%20-%20Any%20further%20information%20requested%20by%20the%20ExA%20under%20Rule%2017%20of%20the%20Examination%20Rules%205.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001134-RWE%20-%20Final%20SoCG.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000510-RWE%20-%20Statements%20of%20Common%20Ground%20(SoCG).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001076-RWE%20-%20Final%20SoCG%204.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000758-RWE%20-%20Any%20further%20information%20requested%20by%20the%20ExA%20under%20Rule%2017%20of%20the%20Examination%20Rules%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001041-8.4.11%20Statement%20of%20Common%20Ground%20with%20Great%20Stainton%20Parish%20Meeting%20(Revision%203).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000654-RWE%20-%20Updated%20SoCG%204.pdf

1.4.9.

1.4.10.

1.4.11.

1.5.
1.5.1.

1.5.2.

1.5.3.

1.5.4.

1.5.5.

= ExQ1[PD-004];
= ExQ2[PD-011];
= ExQ3[PD-014].

The ExA made two separate Procedural Decisions, [PD-012] and [PD-015], under
Rule 17 of the EPR requesting further information in relation to the proposed
development.

The ExA undertook an Unaccompanied Site Inspection (USI) [EV1-001] on 4 June
2024 and held one Accompanied Site Inspection (ASI) [EV8-001] on 17 October
2024 .

Nine Issue Specific Hearings (ISHs) [EV3-001, EV3-003, EV10-002, EV10-004,
EV11-002, EV11-004, EV12-002, EV12-004, EV12-006, EV13-002, EV13-004,
EV14-002, EV14-004, EV15-002, EV15-004, EV18-003, EV18-005, EV18-007,
EV18-009, EV18-011, EV18-013, EV18-015, EV22-002], two Compulsory
Acquisition Hearings (CAHs) [EV9-002, EV22-002] and five Open Floor Hearings
(OFHSs) [EV4-001, EV5-001, EV16-001, EV17-001, EV22-002] were held.

CHANGES TO THE APPLICATION

Changes to the key application documents, including the wording of the draft
Development Consent Order (dDCO), were submitted and updated during the
Examination. The changes sought to address points raised by IPs and the ExA and
to update or provide additional information resulting from changes and discussions
that had occurred during the Examination.

The applicant's changes to the application documents, together with any additional
information submitted, are detailed in the final Application Document Tracker
(Revision 14) submitted at Deadline 9 [REP9-003]. This provides a guide to all
documents submitted as part of the application and was updated at each deadline
when new or revised documents were submitted. It provides a full record of all
documentation submitted into the Examination.

REQUEST FOR CHANGES

On 27 September 2024, the applicant gave notice to the ExA of its intention to
submit a request for changes to the application [AS-021]. The ExA used its
discretion and accepted the change notification into the Examination and published
the applicant's Notification of Intention to submit a request for changes. On the 11
October 2024 the ExA issued a procedural decision [PD-007] to provide comments
on the notification letter and the applicant's proposed submission of a change
application.

The applicant submitted a formal change request on 18 October 2024 [CR1-001 to
CR1-018]. Two changes were proposed, which are detailed in the Change
Application Summary Report [CR1-012], with Change 1 being the inclusion of
provisions in the dDCO for the compulsory acquisition of new rights over subsoil
land beneath highway plots already within the Order limits and Change 2 being the
extension of the Order limits and Work No.3 within Panel Area A to include and
cover part of an existing private access track known as High House Lane.

The ExA, in [PD-009], reviewed the information submitted and found that neither
one of the proposed changes, when considered individually or combined, were so
material as to constitute a different project. However, the ExA agreed with the
applicant that one of the proposed changes, Change 1, would engage the
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000454-E03%20-%20ExAs%20written%20questions%20-Byers%20Gill.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000796-Examining%20Authority's%20Second%20Written%20Questions%20(ExQ2).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001006-Examining%20Authoritys%20Third%20Written%20Questions%20ExQ3.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000938-Byers%20Gill%20-%20Rule%2017%20ExA%20request%20for%20further%20information_20241210.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001016-Byers%20Gill%20-%20Rule%2017%20ExA%20request%20for%20further%20information%20-%2023%20December%202024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000393-Byers%20Gill%20USI_4%20&%205%20June%202024%20EXTERNAL.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000674-Updated%20ASI%20Final%20itinerary%20-%20October%202024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000440-ISH1%20PART1.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000441-ISH1%20PART2.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000689-ISH2%20Session%201.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000691-Code%20part%202.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000696-Code%20Part%201.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000703-ISH3%20Code%20Part%202.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000705-ISH4%20Code%20Part%201.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000711-ISH4%20Code%20Part%202.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000708-ISH4%20Code%20Part%203.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000860-ISH5%20Code%20Part%201.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000863-ISH5%20Code%20Part%202.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000877-ISH6%20Code%20Part%201.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000878-ISH6%20Code%20Part%202.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000870-ISH7%20Code%20Part%201.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000872-ISH7%20Code%20Part%202.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001093-Byers%20Gill%20ISH8%20-%20Session%201.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001098-Byers%20Gill%20ISH8%20-%20Session%202.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001107-Byers%20Gill%20-%20ISH8%20-%20S3.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001109-Byers%20Gill%20-%20ISH8%20-%20S4.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001111-Byers%20Gill%20-%20ISH8%20-%20S5.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001108-Byers%20Gill%20ISH8%20-%20Session%206.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001103-Byers%20Gill%20ISH8%20-%20Session%207.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001090-Byers%20Gill%20-%20ISH%20CAH%20OFH.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000685-CAH1.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001090-Byers%20Gill%20-%20ISH%20CAH%20OFH.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000445-OFH1.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000449-OFH2.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000866-OFH3%20Code.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000882-OFH4%20Code.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001090-Byers%20Gill%20-%20ISH%20CAH%20OFH.html
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001119-RWE%20-%20Any%20further%20information%20requested%20by%20the%20ExA%201.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000667-Byers%20Gill%20Solar%20Combined.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000678-Response%20to%20change%20request%20notification.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000727-8.14%20Change%20Application%20Summary%20Report.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000786-Response%20to%20change%20request%20FINAL.pdf

1.5.6.

1.5.7.

1.6.

1.6.1.

1.6.2.

1.6.3.

1.7.

1.7.1.

1.7.2.

provisions of the CA Regulations because it involved upgrading the applicant's
powers of compulsory acquisition over various subsoil plots within the Order Limits.

As detailed in [PD-009], the ExA agreed with the applicant’s assessment of the
implications of Change 1 in relation to the CA Regulations and therefore requested
for statutory consultation to be carried out. The ExA also requested additional
information to be submitted alongside a Consultation Report in order to assist the
EXA in assessing the quality and meaningfulness of the consultation.

On 18 December 2024, following from the applicant's submission of the Change
Application [REP6b-001 to REP6b-026], the ExA's issued a procedural decision

[PD-013] confirming that it had assessed the applicant's Change Application and
that it has decided to accept the Change Application into the Examination.

OBLIGATIONS, AGREEMENTS AND OTHER CONSENTS

The applicant submitted Other Consents and Licences [REP9-008] document. This
document summarises other consents, licences and agreements that are expected
to be needed for the construction and operation of the proposed development.
These obligations and agreements, as set out in Appendix A of [REP9-008] have
been taken into account by the ExA in all relevant Chapters of this
Recommendation, with weight given to them according to whether they have been
fully completed or secured.

By the end of the Examination, no planning obligations had been formally secured
under section 106 or any Heads of Terms agreed between the applicant and any of
the relevant planning authorities. The applicant stated, in response to ExQ1
GCT.1.12 [REP2-007] that the Environmental Statement [APP-022 to APP-162] has
not identified any mitigation or enhancement which requires section 106 as a
securing mechanism. All mitigations and enhancements are secured via the dDCO.

The applicant submitted a Community Benefit Fund document [REP2-011] which
provided additional information about the fund including the applicant’s proposed
approach to community consultation on the administration of the fund. The
Community Benefit Fund has not been taken into consideration as part of the overall
planning balance.

STRUCTURE OF THIS REPORT

The structure of the remainder of this report is as follows:

= Chapter 2 identifies the planning issues and summarises the key legislation and
policy context.

= Chapter 3 sets out the findings and conclusions in relation to the planning
issues that arose from the application and during the Examination.

= Chapter 4 sets out the balance of planning considerations arising from Chapter
3 in the light of important and relevant factual, legal and policy considerations.

= Chapter 5 sets out the ExA's examination of land rights and related matters.

= Chapter 6 considers the implications of the matters arising from the preceding
chapters for the Development Consent Order (DCO).

= Chapter 7 summarises all relevant considerations and sets out the ExA's
recommendation to the SOSESNZ.

This report is supported by the following Appendices:

= Appendix A - List of Abbreviations
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000786-Response%20to%20change%20request%20FINAL.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000942-Rule%208(3),%209%20&%2013%20letter.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001120-RWE%20-%20Any%20further%20information%20requested%20by%20the%20ExA%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001120-RWE%20-%20Any%20further%20information%20requested%20by%20the%20ExA%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000592-RWE%20-%20Response%20to%20the%20ExA%E2%80%99s%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000355-Byers%20Gill%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000606-RWE%20-%20Any%20further%20information%20requested%20by%20the%20ExA%20under%20Rule%2017%20of%20the%20Examination%20Rules%206.pdf

= Appendix B - Key Legislation and Policy
= Appendix C - Habitats Regulations Assessment
= Appendix D - The Recommended Development Consent Order (rDCO)
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2.1.

21.1.

2.2.

2.2.1.

222

2.2.3.

2.24.

2.25.

2.2.6.

HOW THE APPLICATION IS DETERMINED
INTRODUCTION

This chapter identifies the key legislation, policy context and Local Impact Reports
(LIRs) for the application and outlines relevant documents that the ExA considers to
be important to its findings and recommendations to the Secretary of State for
Energy Security and Net Zero (SOSESNZ).

LEGISLATION AND POLICY

This section identifies the key legislation and policy that the ExA considers to be
important and relevant to its findings and recommendations to the SoOSESNZ. More
detail is provided in Appendix B to this report.

PLANNING ACT 2008

The application is a Nationally Significant Infrastructure Project (NSIP) under the
Planning Act 2008 (PA2008) as a consequence of sections 14 and 15. It includes
the construction or extension of a generating station in England, not generating
electricity from wind and is not an offshore generating station, but has a capacity of
more than 50MW.

The PA2008 provides a different basis for decision-making for NSIP applications
where a relevant National Policy Statement (NPS) has effect (s104) and where no
NPS has effect (s105).

For reasons expanded upon in section 2.3. below, this is an application to which
s104 is applicable because it is subject to policy in a designated NPS.

Section 104(3) of the PA2008 requires the SOSESNZ to decide the application in
accordance with any relevant NPS that has effect in relation to this application,
subject to the exceptions in s104(4) to (8) as follows:

= Where deciding the application in accordance with any relevant NPS would lead
to the UK being in breach of any of its international obligations;

=  Where deciding the application in accordance with any relevant NPS would lead
to the SoS being in breach of any duty imposed on her or him by or under any
enactment;

=  Where deciding the application in accordance with any relevant NPS would be
unlawful by virtue of any enactment;

= Where the adverse impact of the proposed development would outweigh its
benefits; and

= Where any condition prescribed for deciding an application otherwise than in
accordance with a NPS is met.

S104(2) of the PA2008 sets out the matters to which the SoS must have regard in
deciding an application. In summary, the matters set out include:

= any relevant policy considerations (NPSs);

= any duly submitted Local Impact Reports (LIRs);

= any matters prescribed in relation to development of the description to which the
application relates; and

= any other matters the SOSESNZ considers are both important and relevant to
the decision.
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2.2.7.

2.2.8.

2.3.

2.3.1.

2.3.2.

2.3.3.

2.34.

2.3.5.

2.3.6.

2.3.7.

2.3.8.

This report sets out the ExA’s findings, conclusions and recommendations taking
these matters into account and applying s104 of the PA2008.

A full list of relevant legislation, including details of the Equalities Act 2010, Human
Rights Act 1998 and the Climate Change Act 2008 (as amended), can be found in
Appendix B of this report.

POLICY CONSIDERATIONS

NPSs set out Government policy on different types of national infrastructure
development. Having regard to the purposes of s104(2)(a) of the PA2008, the ExA
considers that the Overarching National Policy Statement for Energy (NPS EN-1),
National Policy Statement for Renewable Energy Infrastructure (NPS EN-3) and
National Policy Statement for Electricity Networks Infrastructure (NPS EN-5) are
relevant to the application, as designated on 17 January 2024.

Overarching National Policy Statement for Energy (NPS EN-1)

NPS EN-1 sets out general principles and the generic impacts to be taken into
account in considering applications for energy NSIPs. All other energy NPSs sit
within the policy framework provided by NPS EN-1.

Paragraph 1.3.4 sets out that for onshore electricity generating stations generating
more than 50MW in England, the NPS EN-1 in conjunction with the relevant
technology-specific NPS will be the primary basis for decision making.

Paragraph 3.3.24 of NPS EN-1 further confirms that applications for solar energy
generating stations above 50MW will continue to be defined as NSIPs, therefore
requiring consent from the SOSESNZ.

National Policy Statement for Renewable Energy Infrastructure (NPS EN-3)

NPS EN-3 is a relevant technology-specific NPS to the proposed development,
focusing on renewable energy generation projects and it includes technology
specific considerations to be taken into account in addition to the impacts of issues
generically covered in NSP EN-1.

Section 2.10 of NPS EN-3 relates specifically to solar photovoltaic energy
generation and the impacts on matters that which are specific to this type of
technology.

National Policy Statement for Electricity Networks Infrastructure (NPS EN-5)

NPS EN-5 focuses on infrastructure for electricity networks and it includes
assessment criteria specific to electricity networks development. It includes
additional policy on: factors influencing site selection and design; biodiversity and
geological conservation; landscape and visual; noise and vibration; Electric and
Magnetic Fields and Sulphur Hexafluoride.

NPS EN-5 paragraph 1.6.2 confirms that NPS EN-5 covers above ground electricity
lines whose nominal voltage is expected to be 132kV, or above, and above ground
electricity lines whose length is greater than 2km. Paragraph 1.6.4 confirms that, in
England, underground cables at any voltage which constitute associated
development for which consent is sought along with an NSIP such as a generating
station will be covered by NPS EN-5.
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2.3.9.

2.4,

2.4.1.

24.2.

2.5.

2.5.1.

2.5.2.

The NPSs form the primary policy context for this Examination. This report sets out
the ExA’s findings, conclusions and recommendations taking these matters into
account and applying the approach set out in s104 of the PA2008.

OTHER RELEVANT NATIONAL POLICIES

The ExA has taken into account other relevant Government policy which is
considered to be both important and relevant to the SoS's decision in accordance
with s104(2)(d) of the PA2008. This includes the following national policies:

The National Planning Policy Framework;

Energy White Paper: powering our net-zero future (HM Government, 2020);

Net Zero Strategy: Build Back Greener (HM Government, 2021);

Powering up Britain: the net-zero growth plan (HM Government, 2023);

The Sixth Carbon Budget — The UK’s path to Net Zero (CCC, 2020);

British Energy Security Strategy (HM Government, 2022);

Build Back Better: Our Plan for Growth (HM Treasury, 2021);

The Clean Growth Strategy: Leading the Way to a Low Carbon Future (DBEIS,

2017);

National Infrastructure Strategy (HM Government, 2020);

= A Green Future: Our 25 Year Plan to Improve the Environment (HM
Government, 2018);

= Environmental Improvement Plan (DEFRA, 2023); and,

= Written Ministerial Statement (WMS) ‘Solar and Protecting our Food Security

and Best Most Versatile (BMV) Land (May 2024).

The applicant has submitted a Planning Statement [APP-163] offering a schedule of
all relevant national and local planning policy, as the applicant sees them.
Document 7.1.1. Appendix A Policy Compliance Document [APP-164] provides
further detail on how the applicant believes it has complied with relevant national
plans and policies.

LOCAL IMPACT REPORTS

There are three LIRs which were submitted into the Examination at Deadline 1. One
was submitted by Darlington Borough Council (DBC) [REP1-023]. The other was
submitted by Stockton-on-Tees Borough Council [REP1-026]. The third one was
submitted by Durham County Council [REP1-025]. The LIRs set out their respective
local planning policy context and identify concerns relating to, but not limited to, the
following issues:

landscape and visual impact;

heritage assets;

land use, loss of agricultural land and socioeconomics;

glint and glare and residential amenity;

public rights of way (PRoW);

traffic and transport and impact on local highways network; and
cumulative impacts.

The issues raised are considered in further detail in relation to relevant planning
issues in Chapter 3 of this report. Appendix B sets out the individual local policies
that are relevant to the proposed development. Individual policies are referred to as
required in Chapter 3 of this report.
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2.6.

2.6.1.

2.6.2.

2.6.3.

2.6.4.

2.7.

2.7.1.

2.7.2.

2.7.3.

2.8.

2.8.1.

ENVIRONMENTAL IMPACT ASSESSMENT (EIA)

The applicant provided a notification under Regulation 8(1)(b) of the Infrastructure
Planning (Environmental Impact Assessment) Regulations 2017 (EIA Regulations)
of its intention to provide an Environmental Statement (ES). Therefore, in
accordance with Regulation 6(2)(a) of the EIA Regulations, the ExA determined that
the proposed development was EIA development.

An EIA Scoping Report for the proposed development was prepared and submitted
by JBM Solar Projects UK Limited, now RWE, to PINS on the 27 October 2022
[APP-120]. The Planning Inspectorate provided a Scoping Opinion on 6 December

2022 [APP-121].

Overall, the ExA considers that the Environmental Statement (ES), as
supplemented with additional information during the Examination, is sufficient to
enable the SoS to take a decision in compliance with the EIA Regulations.

The EXA considers that changes to the documentation, comprising the ES during
the Examination, together with the Change Application (Section 1.5 of this
Recommendation) did not individually or cumulatively undermine the scope and
assessment of the ES. Chapter 3 of this Recommendation will summarise the
environmental effects under each topic section.

HABITATS REGULATIONS ASSESSMENT (HRA)

The SoSESNZ is the Competent Authority for the purposes of the Conservation of
Habitats and Species Regulations 2017 (as amended) and the Conservation of
Offshore environment Habitats and Species Regulations 2017 (as amended) ('the
Habitats Regulations'). The Habitats Regulations were amended by The
Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 2019.

The proposed development is development for which a Habitats Regulations
Assessment (HRA) Report has been provided [APP-130].

Consideration is given to the adequacy of the HRA Report and associated
information in Appendix C of this report.

TRANSBOUNDARY EFFECTS

The proposed development is of local and regional impact. Transboundary effects
are those which would affect the environment in another state within the European
Economic Area (EEA). On 06 December 2024, the Planning Inspectorate undertook
a transboundary screening on behalf of the SOSESNZ for the purposes of
Regulation 32 of the EIA Regulations 2017 following the applicant's request for an
EIA Scoping Opinion. No significant effects that could impact on another EEA state
in terms of extent, magnitude, probability, duration, frequency or reversibility were
identified.

BYERS GILL SOLAR: EN010139
REPORT TO THE SECRETARY OF STSTAE FOR ENERGY SECURITY & NET ZERO: 23 APRIL 2025 13


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000294-6.4.4.1%20Environmental%20Statement%20Appendix%204.1%20EIA%20Scoping%20Report.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000295-6.4.4.2%20Environmental%20Statement%20Appendix%204.2%20EIA%20Scoping%20Opinion.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000304-6.4.6.5%20Environmental%20Statement%20Appendix%206.5%20Habitats%20Regulations%20Assessment%20No%20Significant%20Effects%20Report.pdf

3.1.

3.1.1.

3.1.2.

3.1.3.

INTRODUCTION TO THE PLANNING ISSUES
INTRODUCTION

This chapter introduces the Examining Authority’s (ExA) findings and conclusions
on the planning issues. It reviews the initial assessment of principal issues (IAPI)
and explains how the issues identified there have been managed. Where new
planning issues have arisen that were not identified in the IAPI, these are outlined.
Where planning issues that were identified in the IAPI have changed during
examination to a point where they are able to be addressed within the framework of
another planning issue, this too is explained.

The planning issues considered in this report are addressed in individual issues-
based chapters which follow on from this chapter. In each following chapter, the
ExA will identify the policy background, followed by a summary of the Application as
made, then report on the main issues for each topic. Findings and conclusions will
then be drawn for each topic and whether the effects carry a little weight, moderate
weight, great weight, or very great weight for/ against the making of the
Development Consent Order (DCO).

INITIAL ASSESSMENT OF PRINCIPAL ISSUES (IAPI)

As required by section (s) 88 of the Planning Act 2008 (PA2008) and Rule 5 of the
Infrastructure Planning (Examination Procedure) Rules 2010, the ExA made an IAPI
arising from the Application in advance of the Preliminary Meeting (PM). This
formed an initial assessment of the issues based on the Application documents and
submitted Relevant Representations (RR). The list of issues relates to all phases of
the proposed development. The IAPI was raised at the PM and no other key topics
were identified during the Examination. The IAPI can be found in Annex C of the
Rule 6 letter [PD-003]. The issues identified in the IAPI are as follows:

Principle of the proposed development
Environmental Impact Assessment

The case for Compulsory Acquisition (CA) and Temporary Possession (TP)
Draft Development Consent Order (dDCO)
Biodiversity, Ecology and the Natural Environment
Design

Health and Air Quality

Historic Environment

Landscape and Visual

Land Use and Socioeconomics

Noise and Vibration

Traffic and Transport

Water Environment and Flood Risk

Cumulative Effects

The Application is also subject to a change that seeks additional land and rights,
promoted by the applicant under the Infrastructure Planning (Compulsory
Acquisition) Regulations 2010 (the CA Regs). As required by the CA Regs, the ExA
also reviewed the IAPI having regard to matters raised in relevant representations
pertaining to the additional land and rights sought. The ExA concluded that no
change to the IAPI was required as a consequence of this change request.
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3.1.5.

3.1.6.

3.1.7.

THE PLANNING ISSUES IN THIS REPORT

The EXA considers that the issues raised by Interested Parties (IP) were broadly in
line with the IAPI and were subject to written and oral questioning during the
Examination. These are the issues that the ExA has used to structure most of the
following sections in this report which address each issue in turn. To facilitate
efficient consideration of the relationships between certain issues and to avoid
repetition in analysis, the ExA has varied the order of its consideration of issues
arising from the IAPI, however, where any change has occurred this is reflected in
the chapter itself. It should also be noted that the IAPI is a high-level framework.
The ExA has nevertheless had regard to all important relevant matters arising from
submissions from IPs and has reported on these, if required, within each chapter
below.

The planning issues considered in this report are as follows:

Chapter 3.2: The Principle of the Proposed Development
Chapter 3.3: Alternatives and Site Selection
Chapter 3.4: Good Design

Chapter 3.5: Socioeconomics

Chapter 3.6: Landscape and Visual effects
Chapter 3.7: Biodiversity

Chapter 3.8: Historic Environment

Chapter 3.9: Noise and Vibration

Chapter 3.10: Flood Risk and Water Environment
Chapter 3.11: Traffic and Transport

Chapter 3.12: Land Use

Chapter 3.13: Other Planning Topics

Chapter 3.14: Cumulative Effects

Provide any additional explanation that might be needed about the handling of
issues or the relationship between issues in the IAPI, in the Examination and as
included in this report.
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3.2.

3.2.1.

3.2.2.

3.2.3.

3.24.

3.2.5.

3.2.6.

3.2.7.

THE PRINCIPLE OF THE DEVELOPMENT
INTRODUCTION

This chapter of the report deals with the need for, and the suitability of, large scale
solar generation projects, the size of the proposed development and overall
generating capacity. This chapter also partially covers issues linked with climate
change and greenhouse gas emissions, but Climate Change adaption and
resilience is also covered in Other Planning Topics in Section 3.13 of this Report.

Matters that relate to alternatives and site selection are dealt with in Chapter 3.3.

The applicant’s case for need and in principle support for the proposed development
is mainly detailed in the Planning Statement [APP-163], ES Chapter 2 The proposed
development [APP-025] and ES Chapter 3 Alternatives and Design lteration [APP-
026]. These are supported by the Appendix A Policy Compliance Document [APP-
164] and the Design Approach Document (DAD), which the last version submitted to
Examination of is [REP8-021/022]. Following this, an Energy Generation and

Design Evolution Document [REP2-010] was also submitted in support of the
proposed development.

The applicant’s main case for Climate Change is set out in Chapter 5 Climate
Change [APP-028] which is then supported Appendix 5.1 Greenhouse Gas
Assessment [APP-123] and Appendix 5.2 Climate Change Resilience Assessment

[APP-124].

POLICY CONSIDERATIONS
NPS EN-1

NPS EN-1, which sets out the policy context for the development of nationally
significant energy infrastructure, states that energy is vital to economic prosperity
and social well-being and therefore important that the UK'’s supplies of energy
remain secure, reliable and affordable. It also recognises the role that renewable
electricity generation proposals, such as solar, can have in addressing the key
challenges ahead in decarbonising energy.

Sections 2.2. and 2.3 of NPS EN-1 provide further information in relation to the need
to decarbonise the power sector by referencing the Government’s requirement for
the UK to reduce Greenhouse Gases (GHG) emissions by 78 per cent by 20352 and
the target to cut GHG emissions to net zero by 20503. The NPS EN-1 acknowledges
the need for a step change in the decarbonisation of the UK’s energy system to
achieve these.

The role of solar energy in achieving these objectives is acknowledged in
paragraphs 3.3.20 to 3.3.24, where it is stated that wind and solar are the lowest
cost ways of generating electricity therefore helping to reduce costs and providing a
clean and secure sources of electricity supply. The NPS EN-1 also makes reference

2 The Sixth Carbon Budget (2020) - theccc.org.uk/wp-content/uploads/2020/12/The-Sixth-
Carbon-Budget-The-UKs-path-to-Net-Zero.pdf
3 Net Zero Strategy: Build Back Greener - GOV.UK
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https://www.theccc.org.uk/wp-content/uploads/2020/12/The-Sixth-Carbon-Budget-The-UKs-path-to-Net-Zero.pdf
https://www.theccc.org.uk/wp-content/uploads/2020/12/The-Sixth-Carbon-Budget-The-UKs-path-to-Net-Zero.pdf
https://www.gov.uk/government/publications/net-zero-strategy

3.2.8.

3.2.9.

3.2.10.

3.2.11.

3.2.12.

3.2.13.

3.2.14.

to the requirement included in the Energy White Paper: Powering our net zero future
(2020)# for sustained growth in solar energy, amongst others, in the next decade.

Paragraph 3.3.58 of the NPS EN-1 then goes on to clearly state that, given the
urgent need for new electricity infrastructure and the time it takes for electricity
NSIPs to move from design conception to operation, new, and particularly low
carbon, electricity NSIPs need to be brought forward as soon as possible. The NPS
EN-1 then goes on to say in paragraph 4.1.3 that, given the level of urgency of need
identified, the SoS will start with a presumption in favour of granting consent when
assessing applications for energy NSIPs, unless more specific and relevant policies
set out in the relevant NPSs clearly indicate that consent should be refused.

Paragraphs 3.3.25 to 3.3.31 then focus on the role of electricity storage and
recognise that the storage of surplus electricity in times of low demand to provide it
when demand is higher, is key in achieving net zero and providing flexibility to the
energy system.

The NPS EN-1, in paragraph 4.2.4 states that, due to the Government’s
commitment to fully decarbonising the power system by 2035 and to ensure that the
UK is more energy independent, resilient and secure, the Government has
concluded that there is a critical national priority (CNP) for the provision of nationally
significant low carbon infrastructure. However, paragraph 4.2.7 clarifies that CNP
policy does not create an additional or cumulative need case or weighting to that
which is already outlined for each type of energy infrastructure. The policy instead
applied following the normal consideration of the need case, the impacts of the
project and the application of the mitigation strategy. Consequently, CNP will be
further covered in Section 4 of this report and not considered here as part of the
principle of the proposed development.

NPS EN-3

NPS EN-3 deals with renewable energy infrastructure and, alongside NPS EN-1,
forms part of the basis for decisions on nationally significant renewable energy
infrastructure. This includes solar photovoltaic (PV) electricity generating stations, of
a capacity greater than 50MW, as confirmed in paragraph 1.6.1 of NPS EN-3.

Section 2.10 of NPS EN-3 deals specifically with solar PV generation. Paragraph
2.10.9 confirms that solar is a key part of the government’s strategy for low-cost
decarbonisation of the energy sector.

Paragraph 2.10.11 confirms that the government seeks large scale ground-mount
solar deployment across the UK, mainly on brownfield, industrial and low and
medium grade agricultural land and paragraph 2.10.15 confirms that solar farm
proposals are likely to consist of solar panel arrays, mounting structures, piles,
inverters, transformers and cables.

Paragraph 2.10.17 confirms that a solar farm requires between 2 to 4 acres for each
MW output, with a 50MW solar farm consisting of around 100,000 to 150,000 panels
and cover between 125 to 200 acres. However, the same paragraph also states that
this is expected to change over time as technology develops while recognising that

4

assets.publishing.service.gov.uk/media/5fdc61e2d3bf7f3a3bdc8cbf/201216 BEIS EWP Co
mmand Paper Accessible.pdf
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3.2.15.

3.2.16.

3.2.17.

3.2.18.

3.2.19.

3.2.20.

3.2.21.

the proposed scale of development will inevitably have impacts, particularly if sited
in rural areas.

There is a recognition, in paragraph 2.10.55, that the installed generating capacity
of a solar farm will decline over time and there is a range of degradation sources
that developers need to consider as part of their decision-making process on what
technology to use. To account for this degradation, overplanting of solar panel
arrays may be considered. Footnote 92 then expands on this by stating overplanting
means that the installed generating capacity is larger than the grid connection, so
that the degradation of panel efficiency is factored-in and the grid connection is
maximised across the lifetime of the development. Reasonable overplanting is
acceptable as long as the electricity export does not exceed the installed capacity
threshold throughout the operational life of the development, and the impacts are
assessed on this basis.

NPS EN-5

NSP EN-5 relates to electricity networks infrastructure and supplements NPS EN-1
by providing technology specific information. In this case the proposed new
substations, cable connections and associated infrastructure come within the scope
the NPS EN-5.

Paragraphs 2.2.1 and 2.2.2 of NPS EN-5 state that the SOSESNZ should bear in
mind that the initiating and terminating points of new electricity networks
infrastructure are not substantially within the control of the applicant as these
require a connection to the network, and/or system capacity and resilience
requirements determined by the Electricity System Operator.

NATIONAL PLANNING POLICY FRAMEWORK (NPPF)

The NPPF’s objective is to ensure that the planning system promotes sustainable
development. So that this is pursued in a positive way, at the heart of the NPPF is a
presumption in favour of sustainable development. In relation to decision making,
this means approving development proposal that accord with an up-to-date
development plan without delay.

Section 14 of the NPPF sets out the need for the planning system to support the
transition to a low carbon future, including by supporting renewable and low carbon
energy and associated infrastructure. It states, in paragraph 168, that when
determining planning applications for all forms of renewable and low carbon energy
developments and their associated infrastructure, local planning authorities should
not require applicants to demonstrate overall need and should give significant
weight to the benefits associated with renewable and low carbon energy generation,
including contribution to a net zero future.

With regard to conserving and enhancing the natural environment, footnote 65 sets
out that where significant development of agricultural land is demonstrated to be
necessary, areas of poorer quality land should be preferred to those of a higher
quality.

DARLINGTON LOCAL PLAN 2016-2036 (LOCAL PLAN)

The Local Plan policies SD1 and IN9 deal directly with issues linked to sustainable
development and renewable energy infrastructure.
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3.2.22.

3.2.23.

3.2.24.

3.2.25.

3.2.26.

3.2.27.

3.2.28.

Policy SD1 outlines the Council’s positive approach to considering development
proposals that reflect the presumption in favour of sustainable development
contained in the National Planning Policy Framework, while Policy IN9 supports, in
principle, renewable and low carbon energy developments where in accordance
with the relevant criteria and that significant weight will be given to the achievement
of wider social, economic and environment objectives when determining those
projects.

THE APPLICATION
Need

The applicant recognises that there are two key aspects to the consideration of the
principle of the proposed development, which are the need for the development and
the location of the development, taking into account alternatives available. This
chapter will deal with need and overall size of the proposed development, as
alternatives and site selection will be considered in section 3.3 of this Report.

In Chapter 3 of the Planning Statement [APP-163] the applicant seeks to
demonstrate the need for Byers Gill Solar by identifying how the delivery of the
proposed development would align with legislation, policy and strategic priorities
relating to decarbonisation, energy security and energy affordability.

Further information on this matter is also provided in the Energy Generation and
Design Evolution Document [REP2-010] in which the applicant sets out its position
on need and highlights that the starting point for all assessments of energy
infrastructure applications is the overarching need case, which the Government has
demonstrated an urgent need for in national policy and that substantial weight
should be given to this need. The applicant also highlights that, in addition to the
urgent need for nationally significant energy infrastructure, NPS EN-1 also states
that “Government has therefore concluded that there is a critical national priority
(CNP) for the provision of nationally significant low carbon infrastructure.

The applicant stresses this need is established in national legislative commitments,
such as the Climate Change Act 2008, the Climate Change Act 2008 (2050
Amendment) Order 2019 and the Sixth Carbon Budget. The applicant also refers to
the Government’s Energy White Paper (2020), the Net Zero Strategy (2021), the
Net-Zero Growth Plan (2023) and the British Energy Security Strategy (2022) and
how these Government strategies aim to support the realisation of the 2050 net zero
target and enable the transition to cleaner and greener energy.

The applicant particularly stresses that the Energy White Paper (2020) recognises
that a net-zero energy generation system is likely to be comprised of predominantly
wind and solar energy, which is required in order to tackle climate change,
decarbonise the UK’s electricity supply and meet the demands of electrification. It
also quotes the Net-Zero Growth Plan (2023) and the Government’s commitment to
solar power as a necessary form of renewable energy to reach the UK’s net-zero
targets, including establishing a new Government/industry solar taskforce and
developing a solar delivery roadmap to set out the deployment trajectory to achieve
70 GW of solar by 2035, as part of the target set by the Net Zero Strategy (2021) to
decarbonise the electricity system by 2035.

The applicant also states, in paragraph 3.2.18, that there is a need to increase
energy production in response to increased market demands and that solar energy,
being the cheapest form of energy to produce and with increased reduction in cost,
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3.2.29.

3.2.30.

3.2.31.

3.2.32.

is therefore well placed to contribute to lowering the cost of UK energy bills in the
foreseeable future.

Size and generating capacity

In the Overview of the proposed development, as set out in ES Chapter 1
Introduction [APP-024], the applicant defines the proposed development as:

“a renewable energy scheme, located in the north-east of England, covering an area
of approximately 490 hectares (ha), and comprising solar photovoltaic (PV) panels,
on-site Battery Energy Storage Systems (BESS), associated infrastructure as well
as underground cable connections between panel areas and to connect to the
existing National Grid Substation at Norton. The proposed development will have
the capacity to generate over 50 Megawatts (MW) alternating current (AC) of
electricity.”

In relation to its overall size and generating capacity, the applicant then goes on to
say, in ES Chapter 3 [APP-026] that the key crucial factor that defined and overall
size and generating capacity of the proposed development was the limit of the
connection capacity secured by the applicant in negotiations with the relevant
Distribution Network Operator (DNO): Northern Power Grid (NPG).

The applicant states that a connection was available from the Norton substation and
that an agreement has been secured for the generation of 180MW of electricity. The
applicant goes on to state that the grid connection capacity has informed both the
site location and the overall size of the proposed development, and that the
proposed development has been sized for the availability of this connection
capacity. In doing so, the proposal would seek to ensure that the delivery of solar
energy would be provided to the national grid when the construction of the solar
farm would be completed.

Table 2-2 of ES Chapter 2 [APP-025] Components of the proposed development
presents the applicant’s calculation in relation to the land identified as needed for
the delivery of the different components of the proposed development.

Table 3.1 Components of the proposed development (adapted from Table 2-2
Components of the proposed development)

Component Size Local Authority

Panel Area A: Brafferton 114.37ha Darlington Borough
Council

Panel Area B: Hauxley 52.24ha

Farm

Panel Area C: Byers Gill 77.16ha

Wood

Panel Area D: Great 75.86ha

Stainton

Panel Area E: West of 26.63ha

Bishopton

Panel Area f: North of 71.9ha

Bishopton
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3.2.33.

3.2.34.

3.2.35.

Component Size Local Authority

Norton Substation 11.20ha Stockton-on-Tees
Borough Council

Underground cables 59.45ha Darlington Borough
Council

Stockton-on-Tees
Borough Council

Durham County Council

Total 488.81ha

The applicant also confirmed, in paragraph 2.5.3 of ES Chapter 2 [APP-025] that
the Order Limits include the maximum extent of land that would be necessary to
deliver the proposed development and that would be required for the substation,
solar PV modules, hybrid and inverter containers, underground cables, the
connection to Norton Substation, and associated infrastructure, as well as mitigation
measures including biodiversity net gain, PRoW and landscape design.

Main benefits of the Proposal

The applicant states, in the Planning Statement [APP-163], that the main
contribution that Byers Gill Solar would make would be a positive impact on the
UK'’s energy market, by providing an expected 180MW of low-cost renewable
electricity. It would also enable a flexible supply of energy to the grid through the
provision of BESS.

‘Other benefits of the proposed development, both nationally and locally, are also
set out in the Planning Statement [APP-163] and these would include, according to
the applicant’s case:

= Dbiodiversity enhancements, namely:

o new and enhanced hedgerows, planting and seeding between panel areas
to provide habitats and pollination opportunities, new trees and biodiversity
enhancement areas;

o allocating two large fields in the Order Limits solely for habitat enhancement,
which will be sown without fertiliser to help lower nutrients in the soil, and will
be retained during the 40-year duration of the proposed development
specifically for ground nesting birds, secured through the Development
Consent Order and the Outline Landscape and Ecology Management Plan;

o providing an anticipated 87% net gain of in area habitat Biodiversity Units
(BUs) and a 108% net gain of hedgerow BUs;

o and a community orchard in Bishopton.

= access to approximately 3600m of permissive paths to be implemented during
the construction stage and enhancing access to the local public right of way
network with interpretation boards at certain points of interest being provided;

= the displacement of over 4m tonnes of CO2 from equivalent fossil fuel energy
which equates to taking approximately 101,000 cars off the road for a year;

= the provision of a sensory garden and car park for the Bishopton Redmarshall
Primary School,

= £27m generated in business rates over the lifetime of the proposed
development, alongside approximately 200 jobs during construction;
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3.2.36.

3.2.37.

3.2.38.

3.2.39.

3.2.40.

3.2.41.

= And a community benefit fund of approximately 31.5 million across the lifecycle
of the proposed development.

Climate Change

The applicant’s approach to climate change, as set mainly in ES Chapter 5 Climate
Change [APP-028], consisted of studying the potential effects of climate change on
the proposed development and any required measures which would be needed to
address potential impacts on climate change during construction, operation and
decommissioning from the proposed development.

The assessment methodology used for this is set out in section 5.4 of ES Chapter 5
[APP-028] and consists mainly of two parts: the assessment of Greenhouse Gas
(GHG) emissions and the Climate Change Resilience Assessment. These issues
are also covered in greater detail under Other Planning Topics further down in this
section of the report. However, for the purposes of this section, the ExA has looked
at the proposed development’s approach to GHG emissions when compared to
other energy generating developments.

The applicant confirms, in paragraph 5.4.2, that the GHG emissions assessment
followed a lifecycle approach, therefore calculating GHG emissions arising from the
construction, operation and decommissioning phases of the proposed development.
The applicant has scoped the key anticipated GHG emissions sources associated
with the proposed development and considered the likely activities that will lead to
GHG emissions at production, construction, operation and decommissioning
phases. These are set out in Table 5-2 of ES Chapter 5 [APP-028].

Due to the nature of the proposed development, the applicant confirms that the
energy generated during the operational phase has been considered within this
GHG assessment based upon initial internal modelling, compared against a gas
fired Combined Cycle Gas Turbine (CCGT) generating facility, which is currently the
most carbon-efficient fossil-fuelled technology available.

The results of the applicant’'s GHG assessment are summarised in table 5-17 of ES
Chapter 5 [APP-028] with the only significant effects identified being beneficial and
related to the production of low carbon energy during operation stage. The applicant
has, however, identified not significant minor adverse effects in relation to the
release of GHG emissions during construction and emissions during
decommissioning.

The applicant also clarifies the assumptions and limitations of the GHG assessment
carried out, in paragraphs 5.5.1 to 5.5.4, which include, amongst others:

= that during the construction phase the solar PV modules and PV framework
would be delivered via sea and Heavy Goods Vehicles (HGV) from China,
whereas the rest of the materials are assumed to be sourced more locally;

= that fuel would be consumed on-site during construction, both in generators and
in plant and machinery. It is assumed that generators would run for 6 hours a
day, 26 days a month over the 18 month construction phase;

= that during the operational phase 10% of the solar PV modules will be replaced
over the lifetime of the proposed development due to efficiency;

= all supporting equipment is assumed to require replacement once with a further
50% requiring replacement twice, including all BESS, during the design life.
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3.2.42.

3.2.43.

3.2.44.

3.2.45.

3.2.46.

ISSUES CONSIDERED DURING EXAMINATION
ExA

The ExA’s main concerns were in relation to the applicant’s calculation of the likely
energy generating capacity of the proposed development, the proposed
overplanting and the implications of these two factors on its overall size and Order
land. Consequently, the ExA asked a series of written questions to the applicant in
relation to these points and explored these issues at ISH1 and ISH2.

Following from ISH1, the applicant provided an additional submission, a Energy
Generation and Design Evolution document [REP2-010], in response to matters
discussed at the hearing and action points issued post-hearing. section 3 of the
Energy Generation and Design Evolution document [REP2-010] sets out in greater
detail how the applicant has carried out its energy generation calculations and how
the proposed development compares to a typical 50MW solar farm as set out in
paragraph 2.10.17 of the NPS EN-3.

Overplanting

In paragraph 3.1.8 of the Energy Generation and Design Evolution document
[REP2-010] the applicant confirms that at, an early stage, the land assembly sought
to include enough land in the project to ensure that the secured grid connection of
180MW AC would be maximised across the lifetime of the solar farm.

The applicant then goes on to state that, to achieve this, enough land has been
sought to the required Direct Current (DC) output of the solar panels to maximise
the use of the 180MW AC connection, which includes land to meet the overplanting
requirements. The proposed overplanting of photovoltaic (PV) panels is a ratio of
1.6, which the applicant believes is appropriate for this project. This ratio would then
allow the applicant to produce 288MW DC of electricity.

The ExA queried the applicant’s proposed overplanting ratio at several points during
the examination, particularly at ISH1, ISH2 and via the ExQ2s (namely ExQ2
PPD.2.1). In response to the ExA’s questioning, as set out in Fig. 1 of the Energy
Generation and Design Evolution document [REP2-010], the applicant confirmed
that overplanting is proposed because with no overplanting the solar farm would not
reach the maximum export capacity, not even on an ideal day. This would mean
that there would be no excess energy to be stored in the BESS and, consequently,
the potential of the connection to Norton Substation would not be maximised 24
hours a day. The applicant was of the view, as stated in ISH2, that an overplanting
of 1.6 would allow this and provide an opportunity for the additional energy stored in
the BESS during daylight hours to be feed into the grid.
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3.2.47.

3.2.48.

3.2.49.

3.2.50.

Byers Gill Overplanting Scenarios

Fig. 3.1 — Byers Gill Solar Energy Generation calculation and need for overplanting
(Fig. 1 extract from Energy Generation and Design Evolution document [REP2-010])

Energy generation capacity calculations

The ExA asked the applicant, at ISH1 and ExQ1 to provide further information and
detail on the applicant’s calculation of the proposed development’s energy
generation capacity, the assumptions behind these, and how the applicant’s
calculations compared to the ratios included in NPS EN-3, paragraph 2.10.17.

Paragraph 2.10.17 of the NPS EN-3 states that, along with associated
infrastructure, a solar farm requires between 2 to 4 acres for each MW of output.
The applicant states, in response to ExQ1 PPD.1.3 [REP2-007] and in section 3 of
the Energy Generation and Design Evolution document [REP2-010], that the
proposed development is comparable with the parameters suggested by NPS EN-3
with a ratio of 2.5 acres per MW DC of output.

The applicant goes on to expand further on this point. In paragraph 3.1.4 of Energy
Generation and Design Evolution document [REP2-010] the applicant shows that
the total acreage of the panelled areas (which includes supporting infrastructure) is
739 acres, or approximately 300 hectares (ha). Considering the proposed amount of
overplanting, the applicant anticipates producing 288megawatts peak (MWp) of
electricity, therefore having a ratio of the panelled areas of the proposed
development to its Direct Current (DC) generation of 2.5 acres/MW DC generation.
The applicant also assumes that the DC generation is the most relevant as solar
panels generate electricity from the sun in DC which is then converted by inverters
to AC which is used by the national grid.

The applicant then confirms, in paragraph 3.2.1 that, it is its view that in terms of
generating capacity, the size of the proposed development has been reduced to the
smallest possible land area whilst still being able to maximise the use of the secured
grid connection export capacity across its operational lifetime.
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3.2.51.

3.2.52.

3.2.53.

3.2.54.

3.2.55.

3.2.56.

3.2.57.

3.2.58.

Darlington Borough Council (DBC)

As set out in the last version of the Statement of Common Ground (SoCG) [REP8-
029] DBC have concerns regarding the applicant’s compliance with Darlington’s
Local Plan (DLP) Policy IN9 — Renewable Energy Infrastructure.

DLP Policy IN9 — Renewable Energy Infrastructure [REP2-031] states that, in
principle, renewable and low carbon energy developments will be supported where
proposals are in accordance with the relevant criteria and that significant weight will
be given to the achievement of wider social, economic and environment objectives.
Part B of Policy IN9 states that solar power developments will be approved if it can
be demonstrated that criteria, including local environmental impacts as set out in the
policy, have been accounted for with appropriate mitigation and/or compensation
measures to address any identified effects proposed.

DBC is of the view that there are unacceptable impacts in relation to the visual
impact of the proposed development that cannot otherwise be mitigated against,
and therefore the proposed development does not comply with IN9 in that regard.

The applicant’s response to this concern as detailed in the Statement of Common
Ground (SoCG) [REP8-029] and in RWE’s comments on LIR [REP2-008] is set out
in the Planning Statement [APP-163] and the Policy Compliance Document [APP-

164].

The applicant’s Policy Compliance Document [APP-164], in relation to IN9, re-
iterates the need case as set out in NPS EN-1 and NPS EN-3 with the applicant
stating that ES Chapter 3 [APP-026] details the site selection process undertaken
by the applicant in relation to the proposed development, which included
consideration of irradiance and quality of agricultural land. The applicant also states
that the Design Approach Document [REP8-022] sets out the overall approach to
the design of the proposed development which has sought to mitigate visual
impacts on the landscape.

Great Stainton Parish Meeting

In their SoCG [REP7-007], Great Stainton Parish Meeting raised concerns
regarding the overall scale of the proposed development, namely that the panel
areas B, C and D would effectively surround the village from 3 sides and that this
would impacts property values.

The applicant’s response to these concerns as per the SoCG [REP7-007], highlight
that the visual and landscape impacts of panel areas B, C and D are addressed in
the ES Chapter 7 Landscape and Visual [APP-030] and that effects would be
residual following the application of the mitigation hierarchy, which aims to avoid or
reduce effects wherever feasible. The applicant also confirms that, following from a
meeting with BVAG and Great Stainton Parish Meeting group, the Design Approach
document was updated [REP5-024/025] to include a commitment to review the
design of the proposed development in the event that technological advancements
in PV panel technology allow for a rationalisation of the proposed design. In such an
event, the priority areas for review are included in Appendix 2 of the SoCG [REP7-

007].
CONCLUSION

The EXA notes the concerns raised by DBC in relation to the Principle of the
proposed development and while DBC does not dispute the overall need for
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3.2.59.

3.2.60.

3.2.61.

3.2.62.

3.2.63.

3.2.64.

3.2.65.

3.2.66.

renewable energy generating projects, it raises concerns regarding unacceptable
impacts in relation to the landscape and visual impact that, it believes, cannot be
mitigated against. DBC quotes Policy IN9 in support of their position.

Consequently, the ExA is of the view that, in relation to overall need as set out in
national policy, there isn’t a ‘in principle’ objection to it from DBC. However, there
are clearly concerns regarding the visual effects of the proposed development and
its effects on landscape which are addressed and considered in section 3.6 of this
report. In addition, section 3.3 also deals with alternatives and site location which
are material to DBC’s concerns in relation to the principle of the proposed
development.

In relation to need, the EXA is satisfied that there is a compelling case for the
delivery of renewable energy at pace, including solar, as set in this section and in
accordance with the policies and aims included in NPS EN-1, NPS EN-3 and NPS
EN-5. Solar generation will play an important role in securing the UK’s supply of
energy while also assisting the Government in reaching its target to cut GHG
emissions to net zero by 2050. The ExA agrees that the proposed development will
assist in this.

Paragraphs 3.3.58 of the NPS EN-1 stress the urgent need for new electricity
infrastructure and paragraph 4.1.3 the presumption in favour of granting consent
when assessing applications for energy NSIPs. The ExA notes the connection to
Norton Substation and the agreement secured for the generation of 180MW of
electricity which provides significant certainty in relation to deliverability at pace.

The EXxA finds that the proposed development will play a significant role in assisting
the Government with this objective in accordance with the objectives set out in
paragraphs 3.3.20 to 3.3.24 of NPS-EN1.

National policy clearly states that, given the level of urgency of need identified, the
SoS should start with a presumption in favour of granting development consent,
unless more specific and relevant policies set out in the relevant NPSs clearly
indicate that consent should be refused.

However, the ExA also notes that although local plan policies are important and
relevant considerations for the SOSESNZ when carrying out the assessment of new
nationally significant infrastructure projects, the adopted suit of policy considerations
form the basis for the SoS’s and therefore should be given more weight when
considering the need case. For the reasons stated above in this section of the
Report, the ExA find that the need case has been made for the proposed
development.

In relation to the overall size of the proposed development and its generating
capacity, the ExA find that the applicant has provided enough information to
demonstrate that the proposed development meets the principle of maximising the
use of the grid connection with appropriate levels of overplanting. The ExA also
notes that the proposed development does seem to be comparable to the typical
ratio set out in paragraph 2.10.17 of NPS EN-3 in relation to land take/solar energy
production.

Essential to this and to facilitate the maximization of the grid connection, is the
BESS. The BESS would serve a legitimate storage purpose that is supported by
government in the current NPS and therefore and essential component of the
proposed development, in accordance with Paragraphs 3.3.25 to 3.3.31 of the NPS
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EN-1 with recognise that the storage of surplus electricity in times of low demand to
provide it when demand is higher, is key in achieving net zero and providing
flexibility to the energy system.

The ExA acknowledges that some of the detail of the proposed development would
be subject to post-consent approval. In this regard, by setting out the overall
parameters for site layout and design, flexibility has been retained and would allow
the applicant to adjust and respond to any innovations in relation PV solar panel
technology that might occur between the application and the construction phase.
However, the ES assesses the worst-case scenario allowing adequate
consideration of whether the proposed development would be acceptable in
environmental terms.

Matters to be taken to Chapter 4 and the planning balance

— The proposed development is considered low carbon infrastructure under
paragraph 4.2.5 of NPS EN-1. Furthermore, and in accordance with
Sections 2.2. and 2.3 of NPS EN-1, it would assist in decarbonising the
power sector, reduce Greenhouse Gases (GHG) emissions and assist in the
achievement of the target to cut GHG emissions to net zero by 2050.

— paragraphs 3.2.6, 3.2.7 and 4.2.2 of NPS EN-1 establish an urgent need for
the proposed development, which should be given substantial weight, for it
assist the government in meeting its energy security and net zero ambitions.

— paragraph 3.3.26 of NPS EN-1 includes that the energy storage provided by
the Battery Energy Storage System (BESS) is needed to reduce the costs of
the electricity system and increase reliability.

— Accordingly, and subject to consideration of the specific impacts of the
proposed development in the remainder of this Chapter, the ExA considers
that the principle of the proposed development accords with national policy.

— The EXA therefore gives these matters very great weight in favour of making
of the Order.
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3.3.

3.3.1.

3.3.2.

3.3.3.

3.3.4.

3.3.5.

3.3.6.

3.3.7.

3.3.8.

ALTERNATIVES AND SITE SELECTION
INTRODUCTION

This section of the report deals with alternatives, as these were considered by the
applicant, in relation to site selection, layout, solar technology, cabling, the Battery
Energy Storage System (BESS) and other supporting infrastructure. This chapter
should be read in conjunction with Chapter 3.2 Principle of the Proposed
Development which covers need, overall size, generating capacity and the time
period for the proposed development, and Chapter 3.4 in relation to Design. The
BESS is also covered further in 3.13 Other Planning Topics.

The applicant’s approach to alternatives is mainly set out in ES Chapter 3
Alternatives and Design Iteration [APP-026] and the DAD [REP8-021]. This was
then further complemented by the Energy Generation and Design Evolution
Document [REP2-010] received and submitted to the ExA during the Examination
period.

POLICY CONSIDERATIONS
NPS EN-1

NPS EN-1 does not contain any general requirement to consider alternatives or to
establish whether the proposed project represents the best option. However, as set
in paragraph 4.3.15, applicants are required to include in its ES information about
the main alternatives it has studied and include an indication of the main reasons for
the choice made, taking into account the environmental, social and economic
effects including technical and commercial feasibility.

Paragraphs 4.3.22 to 4.3.29 provide further information on how much weight the
Secretary of State (SoS) should give to the consideration of alternatives. It states
that, given the level and urgency of need for new energy infrastructure, the
consideration of alternatives should be carried out in a proportionate manner and
only alternatives that have a realistic prospective of being delivered at the same
timescale and meet the objectives of the proposed development should be
considered.

Paragraph 4.3.24 also confirms that the SoS should not refuse an application for
development on one site simply because fewer adverse impacts would result from
developing similar infrastructure on another suitable site, as it is possible that all
suitable sites for energy infrastructure may be needed.

NPS EN-1 also provides the SoS with guidance in relation to network connection, in
section 4.11 by recognising that the connection of a proposed electricity generation
plant to the electricity network is an important consideration for applicants wanting
to construct or extend a generation plant.

NPS EN-3

Section 2.3 of NPS EN-3 deals directly with site selection and design of renewable
energy infrastructure.

Paragraph 2.3.5 confirms that it is for applicants to decide what applications to bring
forward and that the government, in general, will not seek to direct applicants to
particular sites as it recognises that most renewable energy resources can only be
developed where the resource exists and where it is economically viable. Paragraph
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3.3.9.

3.3.10.

3.3.11.

3.3.12.

3.3.13.

3.3.14.

3.3.15.

2.3.9 also states that, due to the critical level of need established in NPS EN-1, the
SoS should not use a consecutive approach in the consideration of renewable
energy projects, such as solar.

Paragraphs 2.10.18 to 2.10.48 further address the factors influencing site selection
and design. In relation to site selection, it is important to note that NPS EN-3
recognises that irradiance and site topography are key considerations for the
applicant in identifying a potential site, as well as a suitable network connection.
Paragraph 2.10.24 states, in relation to network connections, that the connection
voltage, availability of network capacity and the distance from the solar farm to the
existing network can have a significant effect on the commercial feasibility of it and
therefore, to maximise existing grid infrastructure, minimise disruption to existing
local community infrastructure or biodiversity and reduce overall costs, applicants
may choose a site based on nearby available grid export capacity.

NPS EN-5

NPS EN-5 is relevant to the site selection in relation to the proposed substations
and electricity cable connection, which constitute associated development for which
consent is sought along with the solar PV generating station.

It states, in paragraphs 2.2.1 and 2.2.2 that the SoS should bear in mind that the
initiating and terminating points of new electricity networks infrastructure is not
substantially within the control of the applicant and that the siting is determined by,
not only the location of new generating stations or other infrastructure requiring
connection to the network, but also by the system capacity and resilience
requirements.

However, NPS EN-5 also stresses, in paragraph 2.2.10 that applicants must take
into account the duty placed on all electricity transmission and distribution licence
holders, when formulating proposals for new electricity network infrastructure, to
take reasonable steps to mitigate any effect which the proposals would have on the
natural beauty of the countryside or on any such flora, fauna, features, sites,
buildings or objects.

THE APPLICATION
Site Selection

In the ES Chapter 3 [APP-026] the applicant confirms that the location of the
proposed development was selected through a staged process, which included the
identification of a search corridor, consideration of environmental and planning
constraints, land assembly and the identification of panel areas.

To facilitate site selection, an initial search corridor was defined based on two
primary factors: irradiance and yield potential, and the availability of grid connection
capacity. The north-east region was identified as a suitable location due to its
sufficient irradiance levels, enabling a viable yield from current solar panel
technology. This selection was also informed by the feasibility of the proposed
development being contingent on access to the national grid. Engagement with the
Northern Power Grid (NPG) resulted in a connection agreement being secured with
NPG for the generation of 180MW of electricity.

A 6km search corridor was then established around the Norton Substation to
identify potential sites for the proposed development.
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3.3.16.

3.3.17.

3.3.18.

3.3.19.

3.3.20.

3.3.21.

3.3.22.

3.3.23.

3.3.24.

Following from the establishment of this search corridor, the applicant looked at
known constraints within the search corridor area and looked at the extent of
constraints in relation to the area of search and the feasibility of deliverable
environmental mitigation, based on previous experience, in order to assess potential
locations for siting the proposed development.

Through the assessment of environmental and planning constraints, RWE identified
a refined boundary of land parcels suitable for solar development. This was then
used to start engagement with relevant landowners and secure expressions of
interest with the aim to reduce or avoid completely the need for compulsory
acquisition. Landowners with sufficient land for panel areas, mitigation, and
enhancement were approached to enter into option agreements. These agreements
were successfully secured, allowing the potential panel areas for the proposed
development to be defined.

The site selection process confirmed that sufficient land could be secured within the
search corridor, free from major constraints, while still ensuring the project could
meet the grid connection capacity.

Although initially all secured land was considered for PV panel placement, a design
refinement exercise was then undertaken which introduced setbacks from
communities and landowner properties, adjusted panel configurations for local
topography, and account for utility searches. Setbacks were applied to reduce
proximity to the villages of Great Stainton, Bishopton and Brafferton. Other
considerations which the applicant took into account at this stage were the proximity
of proposed panel areas to Downland Farm and also the potential effects on
Coatham Mundeville Conservation Area.

Following the establishment of the panel layout, substation locations were
considered and an initial option selected, leading to further assessment of potential
cable routes.

With the site selection process complete, the applicant identified a red line
boundary, defining the panel areas and cable route options while considering high-
level environmental constraints.

Site layouts

The applicant in the ES Chapter 3 [APP-026] states that alternative site layouts
started to be considered in the early stages of the development of the proposal, with
amendments being made prior to the Environmental Impact Assessment (EIA)
Scoping Report. These amendments are detailed in paragraph 3.7.1 of ES Chapter
3 [APP-026], but they include the removal of a large panel area to the south of the
overall proposed site, the addition of land to the north-west of Panel Area A, the
addition of land to Panel Area B and changes to small areas of land in Panel Area
C.

However, the final site layout was developed subsequently from these changes and
it was informed by three key factors, as set out in paragraph 3.2.7 of the ES Non-
Technical Summary [APP-022]: statutory consultation feedback, landowner
engagement and further technical assessment.

The main changes that occurred between the Preliminary Environmental
Information Report (PEIR) and the application are summarised in Table 3-2 of ES
Chapter 3 [APP-026], and these include, amongst others, a reduction in maximum
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3.3.25.

3.3.26.

3.3.27.

3.3.28.

3.3.29.

proposed solar PV panel height from 4.35m to 3.5m, increase setback of panels in
Panel Area B and Panel Area F, relocation of BESS further from residential
receptors, removal of some land parcels in Panel Area C and Panel Area D and
reduction of the Order Limits in Panel Area F where land was deemed no longer
required.

Cabling and cable routes

In relation to cabling and cable route alternatives, the applicant confirms, in
paragraph 3.9.1 that there are two types of higher voltage cable required for the
proposed development: 32.5km of 33kilovolt (kV) underground cabling which would
connect the Panel Areas to the on-site substation, and 10km of 132kV underground
cable which would connect the on-site substation to the National Grid Norton
substation. It is this cabling, that would connect the on-site substation to the
National Grid Norton substation that could be placed either within roads or through
off-road options.

The applicant’s preferred approach was to avoid on-road cable routes where
feasible as to minimise disruption. This was due mainly to considerations of length
and routing of the proposed cable, cost and programme issues, construction
impacts and also consultation feedback. In relation to the consultation feedback, the
applicant states in paragraph 3.9.19 of ES Chapter 3 [APP-026] that respondents
expressed their concern or objection over potential road closures or diversions, as
well as the potential impact of road works on the Bishopton Village Conservation
Area. The use of the preferred off-road cable route would help to substantially
address the concerns raised by the local communities and reduce such impacts.

However, it was recognised that off-road routes required voluntary land agreements,
which had not all been secured at the time of the DCO application. It was therefore
necessary to retain both on-road and off-road options within the Order Limits to
ensure the deliverability of the proposed development. This was also reflected
within the Development Consent Order (DCO) application which sought compulsory
acquisition powers to enable the delivery of off-road routes where voluntary
agreements could not be secured.

The applicant confirmed, in paragraph 3.9.7 of ES Chapter 3 [APP-026], that its
intention is for the final routing to be determined post-consent. The applicant also
confirmed Requirement 3 of the draft Development Consent Order (dDCO) seeks to
ensure the mechanism through which the cable route would have to be agreed and
approved post-consent.

BESS and other supporting infrastructure

The proposed development includes a Battery Energy Storage System (BESS) to
store surplus energy on-site, alongside additional supporting infrastructure such as
fencing, CCTV, lighting, access tracks, drainage, and storage containers. The
applicant, in considering the placement of this infrastructure, followed key design
principles to minimise environmental and community impacts. These are set out in
paragraph 3.10.1 of ES Chapter 3 [APP-026] and included, amongst others:

= BESS to be sited at least 300m from residential properties due to potential to
generate noise;

= No night-time lighting to reduce visual and ecological disturbance;

= CCTV cameras limited to panel areas to ensure privacy;

= Access tracks designed with crushed gravel for durability and reduced
environmental impact.
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3.3.30.

3.3.31.

3.3.32.

3.3.33.

3.3.34.

3.3.35.

A further review was taken of the proposed location for the BESS due to noise and
fire risk concerns being raised in relation to the BESS and its proximity to some
residential receptors and the suitability of some proposed access tracks, such as
the use of an existing access through Brafferton village. This led to the current
proposed location.

As stated in paragraph 3.10.4 of ES Chapter 3 [APP-026] design principles for the
BESS and supporting infrastructure are specified within the Design Approach
Document (DAD) and secured through Requirement 3 of the dDCO [REP6-002] to
ensure that they are reflected in the detailed design and eventual delivery of the
proposed development.

Solar technologies

The applicant states, in paragraph 3.11.1 that the primary alternatives considered in
relation to solar technologies were fixed panel or a tracking system panel. Following
statutory consultation and further technical assessment, the applicant determined
that a fixed solar panel system would be most appropriate for the proposed
development.

Following from statutory consultation and technical assessments, the applicant
arrived at the conclusion that, considering the potential energy generation of the two
options, the overall viability of the proposed development and the need to avoid and
reduce adverse effects such as landscape and visual impacts, that a fixed panel
design would achieve the desired balance of reducing the potential for adverse
environmental effects and maintaining operational viability of the proposed
development.

ISSUES CONSIDERED DURING THE EXAMINATION
ExA

The ExA asked a series of written questions to the applicant in relation to
alternatives, particularly on the proposed solar technology used (ExQ1 PPD.1.5,
ExQ1 DES.1.3, EXQ1 DES.1.9), site layout (ExQ1 GCT.1.18) and cabling (ExQ1
GCT.1.11). The EXA also asked the applicant a series of questions at both ISH1
and ISH2, including, at ISH1 a question to the applicant on the design evolution and
developed of the proposal.

As a result, the applicant submitted the Energy Generation and Design Evolution
Document [REP2-010] with section 4 addressing specifically the Design evolution of
the Proposed Development. Section 4.3 of the Energy Generation and Design
Evolution Document [REP2-010] includes a comparative analysis carried out by the
applicant of the changes made prior to EIA Scoping Report and Statutory
Consultation, detailed in Figure 2 and Table 4-1. Figure 3 and Table 4-2 shows
changes and reasons for changes to panel areas post statutory consultation.
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3.3.36.

3.3.37.

3.3.38.

3.3.39.

3.3.40.

Fig. 3.2 — Panel areas removed (in pink) following statutory consultation (extract from
Fig. 3 Energy Generation and Design Evolution Document [REP2-010]

During the examination there was a significant amount of debate in relation to the
reasons for the removal of panel areas post statutory consultation as set out by the
applicant in Table 4-2 of the of the Energy Generation and Design Evolution
Document [REP2-010]. However, the ExA is of the view that Figure 2 and Figure 3
of the Energy Generation and Design Evolution Document [REP2-010] still show
and demonstrate changes and alternatives considered by the applicant and Table 4-
1 and Table 4-2 of the Energy Generation and Design Evolution Document [REP2-
010] present valid reasons for why choices were made in relation to the location of
panel areas and the evolution of the applicant’s approach, taking into account
environmental, social and economic effects including technical and commercial
feasibility of the proposed development.

ExQ1 PPD.1.5 asked for the applicant to confirm the specific type of PV panels that
were being proposed, what alternatives were considered and why these alternatives
were dismissed. The applicant’s response, in [REP2-007], that the type of PV
panels would be decided following Development Consent and will depend on the
technology available at the time of construction. However, the applicant confirmed in
its response that it assumes that bifacial panels will be used, which can harness
irradiance from both sides of the panel, and that these would be N-type, as they
perform better in low light environments. The applicant also explained, in its
response to EXQ1 PPD.1.5 that P-type panels are not expected to be used as this
type of panels have higher degradation rates leading to lower energy generation.

The applicant also confirmed that it considered two types of panel mounting
structures during the development phase and that it chose fixed panels rather than
tracking on the basis that tracker panels did not gain sufficiently greater yield to
justify the greater cost compared to fixed panels.

In response to ExQ1.DES.1.3 [REP2-007] the applicant also stated that it did
consider more powerful panels available as an alternative, but they are simply
bigger, not more efficient. Using bigger panels could lead to a reduction in the total
number of panels needed, however it would also lead to an increase in their overall
height and therefore more difficult to mitigate against from a landscape and visual
effects perspective. The applicant goes on to state that this alternative, was in fact
considered and then dismissed in order to reduce landscape and visual effects.

In relation to site layout, the applicant confirmed, in its response to ExQ1.GCT.1.18,
that section 7.2 of the DAD [APP-165] (the last submitted version of which is [REP8-
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3.3.41.

3.3.42.

3.3.43.

3.3.44.

3.3.45.

022]) provides an account of the design response with regards to layout of technical
infrastructure, such as panel configuration and layout which was in part driven by
the requirements of ‘good design’, as well as safety requirements, manufacturing
capabilities and/or industry standards, which the applicant also had to have regard
to during its design process. Section 7.2 of the DAD [REP8-022] sets out the criteria
that informed the applicant’s decision in relation to panel configuration or site layout
and confirms, in paragraph 7.2.5 that the configuration of the Panel Areas has been
revised from a north-south alignment to an east-west alignment in accordance with
principles of good design and taking into account community views and the ability of
people to enjoy the local area.

In relation to cabling and alternatives, the ExA’s main concerns were linked to the
applicant’s assessment of both proposed cabling options (the on-road cabling and
the off-road options) and, in the eventuality that some of the cabling would not be
delivered via the off-road option, had the applicant fully assessed its implications. In
response to ExQ1 GCT 1.11 [REP2-007] the applicant confirmed that, due to the
nature of the cable route, the final route would likely be a combination of both on-
road and off-road options and therefore it would be necessary to rely on a mixture of
landowner agreements for sections of the off-road route but for other elements of
the cable route rely on compulsory acquisition (for off road elements without
landowner agreement) or use the on road option. However, that the applicant had
identified its preference to use off-road cable routes where possible as set out in ES

Chapter 3 [APP-026].

The EXA also raised further questions of the applicant at Hearings, namely at ISH2
[EV10-002], in relation to alternatives to the PV technology proposed to be used,
how these informed and were taken into consideration as part of the development of
the current proposal and site selection. The ExA also queries the applicant in
relation to some assumptions made in relation to the proposed technology and how
the applicant will ensure that the proposed development would be able to respond
and adapt to any changes in solar technology brought upon by innovation. The
applicant’s response to these queries is detailed in [REP4-010] with the applicant
setting out their approach in relation to alternatives considered, in paragraphs 3.41
to 3.101.

Bishopton Villages Action Group (BVAG)

As indicated in the Statement of Common Ground (SoCG) between the applicant
and BVAG [REP8-034], agreement has not been reached between the parties in
relation to alternatives.

Concerns raised during the Examination are concentrated mainly on issues to do
with site selection and site layout.

BVAG’s Deadline 8 [REP8-038] and Deadline 9 [REP9-014] submissions provide
further detail on the main areas of disagreement in relation to alternatives, and state
that BVAG considers that the proposed development has been pursued without due
consideration of genuine alternatives. In [REP8-038] BVAG adds to this concern by
stating that alternatives are not just about re-locating some panels from one field to
another and that real alternatives should include consideration of where and how we
best generate 180MW of solar energy with minimal or less harm. This concern is
also raised in the SoCG [REP8-034] under reference BVAGS5 — Alternatives. In
response to this, included in [REP8-034], the applicant states that it believes that its
approach as set out in ES Chapter 3 [APP-026] and in the Planning Statement
[APP-163] provides a description of the reasonable alternatives it has studied in the
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3.3.46.

3.3.47.

3.3.48.

3.3.49.

3.3.50.

3.3.51.

siting and design of the proposed development and provided an indication of the
main reasons for the option chosen, taking into account the effects of the
development on the environment.

Other IPs

In addition to this, and in relation to the location of the proposed BESS, concerns
have also been raised by other IPs, such as Suzanne Springett [RR-510], and Paul
Springett [RR-394], [REP1-050] and [REP4-029] in relation to the location of the
proposed BESS and its proximity to existing properties. These concerns tended to
be related with either visual and landscape effects, which are covered under item
3.6 of this Report or with matters of security, which are covered under item 3.13.
However, questions were also asked in relation to the location of the BESS. The
applicant’s reply to these concerns, included in [REP1-004] and [REP4-010], details
the overall considerations for the location of the BESS. However further information
in relation to the criteria that presided to the location of the BESS are included in the
DAD [REP8-022], in paragraphs 7.2.10 to 7.2.17.

CONCLUSION

The ExA acknowledges that several IPs raised general concerns regarding the
applicant’s approach to site selection as well as the applicant’s consideration of
renewable energy alternatives.

As stated in paragraph 4.3.9, the NPS EN-1 does not contain any general
requirement to consider alternatives or to establish whether the proposed project
represents the best option, but applicants are required to include in their ES
information about the main alternatives they have studied and include an indication
of the main reasons for the choice made, taking into account the environmental,
social and economic effects including technical and commercial feasibility.
Furthermore, paragraph 4.3.24 of the NPS EN-1 states that the SoS should not
refuse an application for development on one site simply because fewer adverse
impacts would result from developing similar infrastructure on another suitable site.

The applicant has included description of the main alternatives considered and the
reasons for selecting the preferred options for the proposed development in ES
Chapter 3 [APP-026]. As set out above, these include the process and reasoning
applied in relation to site selection, site layout, cabling and cable routes, the
proposed solar technology, the proposed BESS and other supporting technology.

Through the examination process, the ExA was able to test some of the alternatives
considered by the applicant as well as the main reasons that lead to the present
proposal, particularly in relation to the proposed solar technology and how the
applicant envisages the future proofing of the proposed development. The applicant
clarified that different types of solar technology were considered and that the current
proposal includes some degree of flexibility to incorporate or consider any future
development that might occur. This is included as part of Requirement 3 of the
dDCO.

Consideration should also be given to NPS EN-3, particularly paragraph 2.3.9 which
states that due to the critical level of need established in the NPF EN-1, and on
which the ExA has come to a position in section 3.2 of this report, the SoS should
not use a consecutive approach in the consideration of renewable energy projects.
Furthermore, and in line with paragraph 2.10.18 to 2.10.48 of the NPS EN-3 and
paragraphs 2.2.1 and 2.2.2 of NPS EN-5 it is important to recognise that applicants
are limited in relation to the location of new renewable energy generation facilities
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3.3.52.

due to external factors such as suitable network connection, system capability and
resilience requirements. The applicant has demonstrated that it has considered and
was limited by these factors in relation to site selection and alternatives.

It is the ExA's view that the applicant has provided adequate information on a range
of alternative configurations and locations for the proposed development and
associated works and infrastructure which meets the requirements set out in NPS
EN-1, NPS EN-3, NPS EN-5, and the EIA Regulations 2017. Consequently, the ExA
concludes that these requirements are satisfied. However, these conclusions will be
balanced against other considerations in the Report's general conclusions. The
planning balance is considered in Chapter 4 of this report.

Matters to be taken to Chapter 4 and the planning balance

— The applicant has provided adequate information on a range of alternative
configurations and locations for the proposed development and associated
works and infrastructure which meets the requirements set out in NPS EN-1,
NPS EN-3, NPS EN-5, and the EIA Regulations 2017.

— The ExA was able to test some of the alternatives considered by the
applicant as well as the main reasons that lead to the present proposal,
particularly in relation to the proposed solar technology and how the
applicant envisages the future proofing of the proposed development. The
application includes some degree of flexibility to incorporate or consider any
future development that might occur. This is included as part of Requirement
3 of the dDCO.

— Consequently, the ExA concludes that these requirements are satisfied.
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3.4.

3.4.1.

3.4.2.

3.4.3.

3.4.4.

3.4.5.

3.4.6.

GOOD DESIGN
INTRODUCTION

This section examines how the applicant has addressed the design element of the
proposed development.

POLICY CONSIDERATIONS
NPS EN-1

Paragraph 4.7.12 of the overarching National Policy Statement (NPS) EN-1 states
that in considering applications, the Secretary of State for Energy Security and Net
Zero (SOSESNZ) should note that many of the wider impacts of a development,
such as landscape and environmental, will be important factors in the design
process. The next paragraph 4.7.13 specifies that the SOSESNZ should consider
such impacts under the relevant policies in this NPS and, assessment of impacts
must be for the stated design life of the scheme rather than a shorter time.
Paragraph 4.7.14 then emphasises that the SOSESNZ should consider taking
independent professional advice on the design aspects of a proposal, especially the
Design Council.

NPS EN-3

It is mentioned in paragraph 2.5.2 of NPS EN-3 that proposals for renewable energy
infrastructure should demonstrate good design, particularly in respect of landscape
and visual amenity and in the design of the project to mitigate impacts such as noise
and effects on ecology and heritage. The following paragraph 2.6.1 then advises
that where details are still to be finalised, applicants should explain in the application
which elements of the proposal have yet to be finalised, and the reason why this is
the case.

OTHER LOCAL AND NATIONAL POLICIES

‘Paragraph 135 of the National Planning Policy Framework (NPPF) 2024 mentions
that planning policies and decisions should ensure that developments

= will function well and add to the overall quality of the area, not just for the short
term but over the lifetime of the development

= are visually attractive as a result of good architecture, layout and, appropriate
and effective landscaping

= create places that are safe, inclusive and accessible and which promote health
and well-being, with a high standard of amenity for existing and future users;
and where crime and disorder, and the fear of crime, do not undermine the
quality of life or community cohesion and resilience’

The succeeding paragraph 139 of NPPF 2024 emphasises that development that is
not well designed should be refused, especially where it fails to reflect local design
policies and government guidance on design, taking into account any local design
guidance and supplementary planning documents such as design guides and
codes.

‘It is stated in paragraph 5.1.1 of the plus the 2022 adopted Darlington Local Plan
that all development will be required to have regard to the design principles in the
Darlington Design of New Development Supplementary Planning Document and
National Design Guide (or successors) by demonstrating that an analysis of the
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3.4.7.

3.4.8.

3.4.9.

3.4.10.

constraints and opportunities of the site and the function of development has
informed the principles of design including that the:

= detailed design responds positively to the local context, in terms of its scale,
form, height, layout, materials, colouring, fenestration and architectural detailing

= proposal has taken account of the need to safeguard or enhance important
views and vistas

= layout of the development maximises opportunities for natural surveillance’

THE APPLICATION

‘The assessment of the design aspect of the proposed development is discussed in
ES Chapter 3 [APP-026]. This document is supported by the following

ES Chapter 2 The proposed development [APP-025]

Design Approach Document (DAD) [REP8-022]

Energy Generation And Design Evolution Document [REP2-010]

various plans including [APP-047] to [APP-056], [APP-059], [REP2-015] and
[REP2-022]

Section 3.4 of ES Chapter 3 [APP-026] describes the applicant’s engagement with
the pertinent stakeholders through a series of collaborative design workshops,
focused technical meetings with statutory bodies, and meetings with landowners
and local people in response to requests. Feedback on the design of the proposed
development was sought via the statutory consultation that was carried out between
05 May 2023 and 16 June 2023. The applicant also engaged with these
stakeholders in finalising the design and assessment of the proposed development
prior to submitting the application. The ES clarifies the alternatives explored in
developing the siting and design of the proposed development, based on the site
layout, cable routes, solar technologies, substation and energy storage facilities and
other supporting infrastructure in section 3.5 of ES Chapter 3 [APP-026].

The rationale behind the proposed cable route options is given in section 3.9 of ES
Chapter 3 [APP-026], with the fundamental factors stated to be the length and
routeing of cable, cost, duration of works, construction impacts and gravity of
potential disruption to the local communities. section 3.10 of the same chapter
discusses energy storage facilities and other supporting infrastructure including a
BESS to store surplus energy on site, fencing and gates, CCTV, lighting’ access
tracks, drainage and storage containers. The ultimate siting of the BESS and
access tracks was based on the results from statutory consultation and further
technical evaluation, processes that are also detailed in the DAD [REP8-022].

Alternative solar technologies are considered in section 3.9 of ES Chapter 3 [APP-
026], with the primary options being fixed panel or a tracking panel system. Factors
contemplated are the potential energy generation of the two options, depicting the
overall viability of the proposed development, alongside the need to avoid and
reduce adverse effects such as landscape and visual impacts. By acknowledging
the concerns raised at statutory consultation regarding the scale of the design
presented in the preliminary environmental information report, the applicant
considered that a 3.5metres fixed panel design would achieve the desired balance
of reducing the potential for adverse environmental effects and maintaining
operational viability. The configuration of the panel areas was subsequently
changed from a north-south orientation to the south-facing east-west alignment.
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3.4.11.

3.4.12.

3.4.13.

3.4.14.

3.4.15.

DESIGN IMPACT AND MITIGATIONS

The ES notes that various mitigation measures were proposed to prevent, reduce or
compensate for the likely significant adverse effects that were identified as part of
the iterative design process of the proposed development. Table 7-1 of the DAD
[REP8-022] describes the residual significant landscape and visual effects during
the construction and operation of the proposed development. A summary of the
proposed embedded mitigations at the design stage of the proposed development
and associated monitoring and implementation procedures is provided in the
Mitigation Route Map [APP-171].

ISSUES CONSIDERED DURING THE EXAMINATION

NEED FOR REDUCTION IN THE NUMBER OF PANELS AND RELATED
OCCUPIED LAND

The final statements of common ground (SoCGs) of the host authorities Darlington
Borough Council (DBC) [REP8-029], Durham County Council [REP8-028] and
Stockton-on-Tees Borough Council (SBC) [REP8-030]) do not show any discontent
with the applicant’s assessment. The SoCGs with outstanding reservations on this
matter are those of Bishopton Villages Action Group (BVAG) [REP8-034] and Great
Stainton Parish Meeting (GSPM) [REP7-007]. At the Issue Specific Hearing (ISH) 8
on 14 January 2025, BVAG and GSPM sought revisions to the design of the
proposed development in the form of reducing the number of the solar panels if,
following the grant of consent application, advancements in solar technology that
would trigger panel modifications occur. Both BVAG and GSPM agree that there
should be equitable distribution of any potential reductions in the numbers of panel
across Bishopton and Stainton villages, as each has its preferred priority areas.

Apart from highlighting the inclusion of this commitment in the DAD [REP8-022] in
the ISH8, the applicant states in its SoCG with BVAG that it has discussed
Requirement 3 and the provisions of the DAD with DBC and has agreed an
approach to any potential reduction of panel areas, which would prioritise moving
panels away from Great Stainton and Bishopton village boundaries and any
available area for reduction would be distributed proportionately between the two
villages. However, the applicant cautions that this would be subject to design
constraints relating to the electrical requirements of the panel areas. The applicant
has also added the suggested priority areas in paragraph 8.4.7 of the DAD [REP8-
022], which would then inform the approval of the detailed design under
Requirement 3, should consent be granted.

ADEQUACY OF THE APPLICATION OF THE DESIGN GUIDELINES

The EXA, in its first written questions (ExQ1) [PD-004], queried how the applicant
has considered the National Infrastructure Commission Design Group’s Project
Level Design Principles Guidance (May 2024), in the design of the proposed
development. The applicant responded [REP2-007] by providing information on how
the scheme addressed the four principles of climate, people, places and value.
PINS published design guidance on the government website (gov.uk) in October
2024 and the ExA subsequently asked the applicant [PD-011] to demonstrate how
the proposed development met the guidance, particularly in relation to “establishing
good design”.

The applicant stated [REP5-031] that the DAD [REP8-022] combined with its
answer to ExQ1 [DES.1.7 REP2-007] above, provides the answer noting that the
PINS guidance states that the government has adopted these four principles, and
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3.4.16.

3.4.17.

3.4.18.

3.4.19.

3.4.20.

therefore, the applicant considers that the proposed development is also
substantively in accordance with the new guidance. The applicant further explains
that under ‘establishing good design’, the design process steps are expected to be
illustrated and a short summary of how these steps have been complied with
through the dDCO application has been provided in the table in the Examining
Authority’s second written questions (ExQ2) response [GCT.2.3 REP5-031].

The EXxA identified the applicant’s lack of engagement with the Design Council
contrary to paragraph 4.7.14 of NPS EN-1. The applicant responded [REP2-007]
that while the Design Council was not consulted at the pre-application stage as part
of the design of the development, should the proposed development be granted
consent, the applicant will engage with the Design Council during the detailed
design stage. At the (ExQ2), the ExA asked how this would be secured and the
applicant then amended the DAD [REP8-022] to add a commitment to engage with
the Design Council prior to seeking the discharge of the detailed design via
Requirement 3 of the dDCO.

PROXIMITY OF THE BESS TO RESIDENTIAL PROPERTIES

The DAD [REP8-022] states that the BESS would be placed less than 300m from
some residential properties. At the Examining Authority’s third written questions, the
applicant was asked to highlight any extra mitigations that had been proposed to
minimise the impact of such proximity. In its response [DES3.2 REP7-010], the
applicant states that only two residential properties fall into this category, namely the
livery property on Cobby Castle in Panel Area F, which is some 175m from the
western edge of BESS units and Downland Farm that is approximately 222m from
the eastern edge of BESS units. These are identified as existing sensitive receptor
(ESR) 40, and ESRs 38/39 on ES Figure 11.1 [REP4-014] respectively. The BESS
is located less than 300m in this location from these properties due to other
constraints, such as to minimise visibility of the BESS from Bishopton Redmarshall
Primary School and the Bishopton Village properties on Mill Lane.

The applicant then explained that the proposed community orchard and hedgerow
planting to be located between the property at Cobby Castle and the BESS plus the
setbacks of the panels from the property at Downland Farm combined with
hedgerow infill, as demonstrated on Sheets 10 and 11 of the Environmental
Masterplans [REP6b-008] would serve as visual and noise impact mitigation actions
and that no additional mitigations relating specifically to the distance of the BESS
would be necessary at this these locations.

CONCLUSIONS

The EXA is satisfied that the ES has considered the design impacts of the proposed
development and endeavoured to engage with the Design Council during the
detailed design of the proposed development, in line with the requirements of
paragraphs 4.7.13 and 4.7.14 of NPS EN-1 and 2.6.1 of NPS EN-3. The ExA is also
satisfied that, by ensuring that the BESS would be placed at a reasonable distance
from most of the adjacent residential properties and proposing the necessary
mitigations in the limited areas closer to the BESS, the ES has fulfilled the needs of
paragraphs 2.5.2 of NPS EN-3 and 135 of NPPF.

Moreover, the ExA is content that the applicant has carefully considered the
potential impact of the cabling and panels by electing to carry out the less disruptive
off-road cabling and associated cable plough installation method and executing
series of panel design iterations to minimise the environmental effects of the
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3.4.21.

3.4.22.

proposed panels, in conformity with paragraphs 4.7.14 of NPS EN-1 and 5.1.1 of
the 2022 Darlington Local Plan.

In relation to the applicant’s unresolved SoCG with BVAG) [REP8-034] and GSPM
[REP7-007], the ExA, having regard to the proposed amendments to the DAD
[REP8-022] and associated Requirement 3 of the dDCO, is content that the
applicant has adequately assessed the proposed development’s design aspect and
demonstrated that it would not have any significant impact on its environment.

Furthermore, the ExA considers that, subject to the mitigation measures identified in
the ES and DAD [REP8-022], the impacts of the proposed development during its
construction and operation stages would sufficiently be mitigated. The ExA therefore
considers that the assessment of the effect of the design aspect of the proposed
development has met the requirements of the relevant policy tests.

Matters to be taken to Chapter 4 and the planning balance

— The ES has considered the environmental impact of the design aspect of the
proposed development by adopting iterative design approach that adapt to
consultation responses in the design and siting of the panels and associated
electrical infrastructure, ensuring that the less disruptive cabling method
would be implemented and, endeavouring to engage with the Design
Council, in accordance with paragraphs 4.7.12 to 4.7.14 of NPS EN-1 and
2.5.2 and 2.6.1 of NPS EN-3.

— In addition, the ExA has considered that the embedded mitigation measures
in the ES and DAD [REP8-022] including an undertaking by the applicant to
build flexibility in the design of the proposed development that would
respond to future technological advancement in terms of curtailing the panel
size and related area of occupation, would minimise the design impact of the
proposed development, in conformity with paragraphs 4.7.13 of NPS EN-1
and, 135 and 139 of NPPF.

— The ExA therefore deems that the evaluation of the impact of the design
segment of the proposed development fulfils the requirements of the
pertinent policy tests.
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3.5.

3.5.1.

3.5.2.

3.5.3.

3.54.

3.5.5.

3.5.6.

3.5.8.

3.5.9.

SOCIOECONOMICS
INTRODUCTION

This chapter covers the effects of the proposed development with regard to
socioeconomics.

POLICY CONSIDERATIONS

The ExA has reviewed the Policy Compliance Document [APP-164] and considers it
adequately reports policy requirements and compliance of the proposed
development with individual policies.

NPS EN-1

The government’s policy regarding socioeconomic impacts of energy projects is
defined in the National Policy Statement (NPS) for Energy (EN-1) at section 5.13.
SoS decision making is covered in paragraphs 5.13.9 to 11; the ExA’s consideration
of these is detailed within the Conclusions section below.

THE APPLICATION

This section provides a summary of the applicant’s case at the start of the
examination, focussing on the important and relevant matters to the ‘Issues
considered during the examination’ and the ‘Conclusion’, below.

INTRODUCTION

The Application documents included ES Chapter 9 Land Use and Socioeconomics
[APP-032] which provides an assessment of the proposed development in relation
to its socioeconomic effects.

ASSESSMENT METHODOLOGY

ES Chapter 9 Section 9.4 [APP-032] outlines the methodology employed for
assessing the likely significant effects on socioeconomics from the construction,
operation and decommissioning of the proposed development.

POTENTIAL IMPACTS

The proposed development has the potential to have a range of effects, as detailed
in ES Chapter 9 Section 9.8 [APP-032], the majority of which are most likely to
occur during the construction phase and therefore considered by the applicant to be
temporary in nature.

MITIGATION

The proposed development has been designed to avoid and prevent adverse
environmental effects on socioeconomics through the process of design
development and consideration of good design principles, paragraph 9.9.1 ES

Chapter 9 [APP-032].

Mitigation measures incorporated in the design and construction of the proposed
development, considering the potential impacts, are reported as embedded
mitigation in ES Chapter 2 The Proposed Development [APP-025], paragraphs
2.6.30-33, for example continued access to community facilities.
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3.5.10.

3.5.11.

3.5.12.

3.5.13.

3.5.14.

3.5.15.

3.5.16.

3.5.17.

The effects of the proposed development are assessed considering embedded
mitigation is in place and are reported in ES Chapter 9 Section 9.10 [APP-032]. The
main effects relate to economic benefits during construction and decommissioning,
and maintaining access to community facilities during construction and operation.

The applicant is also providing a Community Benefit Fund of approximately £1.5m
across the lifecycle of the proposed development.

ISSUES CONSIDERED DURING THE EXAMINATION

This section details the issues relating to socioeconomics considered during the
examination. It focuses on matters that are considered important and relevant to the
decision and have not been agreed or adequately justified by the applicant or are
controversial.

MITIGATION

The ExA questioned the applicant concerning mitigation regarding boosting the local
economy ExQ1, question LUS.1.8-10 [PD-004]. In response the applicant referred
to commitment LUSE1-CEMP of the outline Construction Environmental
Management Plan [REP8-012] concerning engaging with local supply chains
reference LUS.1.8 [REP2-007].

MONITORING

The ExA questioned the applicant regarding monitoring benefits from training and
apprenticeships, and use of the community benefit provision for intended
improvement schemes such as improved highway safety, outdoor play areas, picnic
benches, community orchards, and rooftop solar for community buildings ExQ1,
question LUS.1.13 [PD-004]. In its response the applicant referenced the
Community Benefit Fund note [REP2-011].

In its response to the ExA’s request for further clarification of this matter the
applicant stated that a third party administrator would be employed to set up,
manage, and administer the Community Benefit Fund, reference LUS.2.2 [REP5-
031]. Additionally, the applicant stressed, as set out in the Planning Statement
[APP-163] and the Community Benefit Fund Document [REP2-011], that the
Community Benefit Fund cannot be taken into account as part of the overall
planning balance to be considered by the decision-maker.

EMPLOYMENT

The ExA questioned the applicant regarding employment opportunities resulting
from construction of the proposed development through written questions ExQf1,
question LUS.1.7 [PD-004], ExQ3, question LUS.3.1 [PD-014] and during ISH6;

[EV14-004].

In response to ExQ3 the applicant referred to the overall conclusions of ES Chapter
9 [APP-032] which reports a potential minor beneficial effect in relation to
employment and supply-chain. This is not therefore reported as a ‘significant’
benefit in environmental impact assessment (EIA) terms and the applicant is not
relying on this benefit in making a case for the proposed development. Statutory
consultees, including Darlington Borough Council have not questioned this
conclusion or sought anything further in terms of employment or supply chain
commitments, reference LUS.3.1 [REP7-010].
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3.5.18.

3.5.19.

CONCLUSIONS
NPS paragraphs 5.13.9 and 10 require that the applicant identifies potential

socioeconomic impacts of the proposed development. It is the ExA’s view that the

applicant has considered these within ES Chapter 9 Land Use and Socioeconomics

[APP-032], with supporting evidence provided as appropriate.

NPS paragraph 5.13.11 requires consideration of any relevant positive provisions
the applicant has made or is proposing to make to mitigate impacts. It is the ExA’s
view that ES Chapter 9 Land Use and Socioeconomics [APP-032] adequately

identifies the legacy benefits of the proposed development such as the provision of

a £1.5m Community Benefit Fund.

Matters to be taken to Chapter 4 and the planning balance

— The ExA concludes that the proposed development complies with NPS EN-1

paragraphs 5.13.9 to 5.13.11 with regard to potential socioeconomic impacts
and positive provisions to mitigate impacts.

ES Chapter 9 Land Use and Socioeconomics identifies the legacy benefits
of the proposed development such as the provision of a £1.5m Community
Benefit Fund, paragraph 5.14.14 [APP-163], this has not been taken into
consideration as part of the overall planning balance. The applicant
concludes that the proposed development would provide beneficial effects
relating to employment and supply chain opportunities, with no significant
adverse effects identified, paragraph 5.15.15 [APP-163]. The ExA agrees
with this assessment.

The EXA therefore concludes that the matter weighs for making the DCO
and this gain has been attributed a little weight in the planning balance.
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3.6.

3.6.1.

3.6.2.

3.6.3.

3.6.4.

3.6.5.

3.6.6.

3.6.7.

3.6.8.

3.6.9.

3.6.10.

LANDSCAPE AND VISUAL EFFECTS
INTRODUCTION

This chapter covers the effects of the proposed development with regard to
landscape and visual (L&V), and glint and glare.

POLICY CONSIDERATIONS

The policy tests highlighted below are relevant to the SoS decision making and are
highlighted in order to facilitate the ExA’s conclusions relating to landscape and
visual effects at the end of this chapter.

NPS EN-1

The government’s policy regarding landscape and visual effects of energy projects
is defined in the National Policy Statement (NPS) for Energy (EN-1) at section 5.10
Landscape and Visual. Key policy requirements are quoted below.

Requirements for the applicant’s assessment are considered in paragraphs 5.10.16
to 5.10.25 of EN-1. Paragraph 5.10.19 requires the applicant to consider landscape
and visual matters in the early stages where site choices and design principles are
being established, allowing the applicant to demonstrate in the ES how negative
effects have been minimised.

MITIGATION

“... the SoS State may decide that the benefits of the mitigation to reduce the
landscape and/or visual effects outweigh the marginal loss of function.” (NPS-EN1
5.10.26).

“The Secretary of State should consider whether the project has been designed
carefully, taking account of environmental effects on the landscape and siting,
operational and other relevant constraints, to minimise harm to the landscape,
including by appropriate mitigation.” (NPS-EN1 5:10.37).

‘SoS decision making’

“The SoS will have to judge whether the visual effects on sensitive receptors, such
as local residents, and other receptors, such as visitors to the local area, outweigh
the benefits of the project.” (NPS-EN1 5.10.14).

“The Secretary of State should take into consideration the level of detailed design
which the applicant has provided and is secured in the Development Consent
Order, and the extent to which design details are subject to future approvals.” (NPS-
EN1 5.10.29).

“The Secretary of State should be satisfied that local authorities will have sufficient
design content secured to ensure future consenting will meet landscape, visual and
good design objectives.” (NPS-EN1 5.10.30).

“In reaching a judgement, the Secretary of State should consider whether any
adverse impact is temporary, such as during construction, and/or whether any
adverse impact on the landscape will be capable of being reversed in a timescale
that the Secretary of State considers reasonable.” (NPS-EN1 5:10.36).
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3.6.11.

3.6.12.

3.6.13.

3.6.14.

3.6.15.

3.6.16.

3.6.17.

3.6.18.

3.6.19.

3.6.20.

“The Secretary of State should consider whether requirements to the consent are
needed requiring the incorporation of particular design details that are in keeping
with the statutory and technical requirements for landscape and visual impacts.”
(NPS-EN1 5:10.38).

NPS EN-3

The government’s policy regarding solar photovoltaic generation is defined in the
NPS for Energy (EN-3) at section 2.10 Landscape and Visual. Key policy
requirements are quoted below.

Mitigation

“When a quantitative glint and glare assessment is necessary, applicants are
expected to ... provide an assessment of potential impact ... .” (NPS-EN3
2.10.104).

“ ... the Secretary of State should assess the potential impact of glint and glare on
nearby homes, motorists, public rights of way, and aviation infrastructure ... .“ (NPS-
EN3 2.10.158).

THE APPLICATION

This section provides a summary of the applicant’s case at the start of the
examination, focussing on the important and relevant matters to the ‘Issues
considered during the examination’ and the ‘Conclusion’, below.

Methodology

The Application documents included a Landscape and Visual Impact Assessment at
Chapter 7 of the Environmental Statement (ES) [APP-030]. This chapter presents
the findings of the Landscape and Visual Impact Assessment (LVIA) and likely
significant effects arising from the construction, operation and decommissioning of
the proposed development on landscape and visual receptors.

Chapter 7 summarises the regulatory and policy framework, details the
methodology followed for the assessment and describes the existing environment in
the area surrounding the proposed development. Following this, the design,
mitigation and enhancement measures are described and effects are assessed.

Chapter 7 contains the assessment methodology at chapter 7.4 and is supported by
a detailed methodology in ES Appendix 7.1 Methodology [APP-132].

Following pre-application engagement with Darlington Borough Council (DBC), ES
Chapter 7 includes an assessment of village character, which has not generally
been carried out for similar solar NSIPs.

In addition to Chapter 7 Landscape and Visual, the following application documents
are relevant:

=  Cumulative effects are assessed in ES Chapter 13 Cumulative [APP-036]

= Aglint and glare assessment has been undertaken and is provided in ES
Appendix 2.2. Solar Photovoltaic Glint and Glare Study [APP-106]

= ES Appendix 7.6 [APP-137] provides an assessment of effects on residential
visual amenity, i.e. people within private property; which is a separate, though
related to visual impact matters in the LVIA, planning matter
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3.6.21.

3.6.22.

3.6.23.

3.6.24.

= ES Chapter 3 Alternatives and Design Iteration [APP-026] provides an account

of the alternatives that have been studied by the applicant in developing the

siting and design of the proposed development, including early consideration of

matters such as landscape designation. It sets out how changes made to the

design have sought to reduce landscape and visual effects, such as reducing

the height of the proposed panels, increasing setbacks and removing panel

areas. The Design Approach Document [APP-165] provides a detailed account

of the approach to design taking into account the existing landscape context,

and how this has informed the proposals for mitigation

ES Chapter 2 describes the proposed development [APP-025]

Environmental Masterplan [APP-011]

ES Figure 2.20 Landscape Concept Masterplan [APP-058]

ES Appendix 2.14 Outline Landscape and Ecology Management Plan [APP-

118]

= ES Appendix 2.6 Outline Construction Environmental Management Plan [APP-
110]

= Planning Statement [APP-163]

Mitigation

Mitigation measures incorporated in the design and construction of the proposed
development and secured by requirement 3 of the draft Development Consent
Order (dDCO), considering the potential impacts, are reported as embedded
mitigation in ES Chapter 2 The proposed development [APP-025], paragraphs 2.6.6
— 2.6.53, and are detailed more fully in the Design Approach Document (DAD)
[APP-165], and ES Figure 2.20 Landscape Concept Masterplan [APP-058] and the
Environmental Masterplan [APP-011]. The effects of the proposed development are
assessed considering embedded mitigation is in place and are reported in ES
Chapter 7.10.

Where further mitigation is deemed to be required as a result of potentially
significant effects, this is termed essential mitigation and is set out as part of the
assessment of effects in Section 7.10.

ES Figure 2.20 Landscape Concept Masterplan [APP-058] details the proposed
planting and landscaping for the proposed development. Proposed embedded
design measures which will be secured via the Outline LEMP [APP-118] and design
parameters of the DAD [APP-165] include the following:

= reductions to the extent of the Panel Areas to mitigate effects on villages and
views from homes — with particular consideration of the opportunities provided
by topographic and vegetative screening

= planting of tree lines along northern boundaries of the panel areas to reduce
visibility where this can be achieved without shading panels by tree canopies

= re-routing of footpaths that would pass through panel areas, so that routes
would only have initially open views of solar panels to one side, and an
established field boundary on the other

= new hedgerow planting where existing hedgerows are sparse or where the
panel area edge does not coincide with an existing field boundary

= the proposed community orchard adjacent to Bishopton recreation ground and
school to provide both mitigation and a community facility

Assessment of likely significant effects

ES Chapter 7.10 presents an assessment of the likely significant effects on
landscape and visual receptors resulting from the construction, operation and
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3.6.25.

3.6.26.

3.6.27.

3.6.28.

decommissioning of the proposed development. This takes into account the
potential impacts to each receptor following the implementation of embedded
mitigation. Where required to mitigate potentially significant effects, essential
mitigation measures are outlined as part of the assessment, and the overall
significance of residual effects set out.

Table 7-12 in ES Chapter 7 [APP-030] identifies significant adverse effects during
construction and operation and decommissioning of the proposed development,
relating to (in summary):

= the character of Landscape Character Area (LCA) Darlington 6 Great Stainton
Farmland during operation

= the character of Great Stainton village during operation

= the character of Bishopton village during construction (if on-road cable route
selected, only) and operation Years 1 to 10

= views at Great Stainton (during operation) and Bishopton (during years 1 — 10 of
operation, changing to a neutral, not significant effect for years 10 — 40 of
operation)

= views from Public Rights of Way (PRoW) within 1km:

o Between A167, Salters Lane, Lea Hall and Little Ketton Farm

o East of Salters Lane between Lea Hall, Newton Ketton, Elstob Lane and Hill
House Lane

o East of Elstob Lane and Hill House Lane, between Bleach House Bank,
Stoney Flatt Farm and Gillyflatts

o East of Bleach House Bank between Stillington, Redmarshall and Stoney
Flatt Farm

The applicant maintains that all other sensitive receptors would not experience
significant effects; however, a range of minor and moderate adverse effects are
identified. The applicant has noted that following the pre-application engagement
with DBC, and the additional assessment of village character, some of the
significant effects reported have arisen through this additional level of assessment
[paragraph 5.11.15, [APP-163].

The applicant states that most of the significant adverse effects would arise during
operation, however, they would be reversible following decommissioning. The
applicant maintains that after decommissioning, the proposed development would
leave a positive legacy of improved landscape fabric and character due to the
denser hedgerows and maturing trees which would be left after the lifetime of the
operational development. This may result in the enclosure of currently open views,
however after the operational lifetime of the project, hedges could be reverted to
lower heights to allow outward views over them if that is judged desirable
[paragraph 5.11.16, APP-163].

In relation to the detailed design, requirement 3 of the dDCO secures the further
detailed design of the proposed development, in line with controls in the DCO
application such as the DAD [REP8-022]. This would require that the local planning
authority approves the detailed design of the relevant phase of the proposed
development prior to commencement of that phase. Measures to ensure that new
planting and management of existing vegetation meets the design intent, throughout
the operational period are secured via ES Appendix 2.14 Outline Landscape and
Ecology Management Plan (LEMP) [APP-118].
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3.6.29.

3.6.30.

3.6.31.

3.6.32.

3.6.33.

3.6.34.

3.6.35.

3.6.36.

3.6.37.

ISSUES CONSIDERED DURING THE EXAMINATION
Introduction

This section details the issues relating to landscape and visual effects considered
during the examination. It focuses on matters that are considered important and
relevant to the decision and have not been agreed or adequately justified by the
applicant or are controversial.

DBC submitted a Local Impact Report - Landscape and Visual Amenity [REP1-021]
which sets out the Council’s response to the proposals and the predicted landscape
and visual amenity effects described in the ES. A significant number of the issues
considered during the examination related to matters raised in this report.

This section is divided into the following main sub-topics:

= methodology
= mitigation
= glintand glare

Methodology

Issues considered relating to the applicant’s assessment methodology mainly
centred around DBC’s Local Impact Report - Landscape and Visual Amenity [REP1-
021]. This report questioned the applicant’s viewpoint analysis and village setting
assessment.

This methodology section is divided into the following main sub-headings:

= Initial questioning

= DBC’s issues with methodology

= statements of common ground

= EXA considerations regarding methodology

Initial questioning

The applicant’s assessment of baseline conditions detailed within ES Chapter 7
Landscape and Visual were tested through the first round of ExA’s questions as
follows. The following summarises the main issues tested, the responses received,
and the ExA’s view regarding key responses.

The ExA questioned whether the Local Planning Authorities agreed with the
Landscape and Visual Impact Assessment (LVIA) study area [ExQ1 LSV.1.1; PD-
004], and the baseline conditions [ExQ1 LSV.1.2; PD-004].

DBC responded [REP2-031] referring to its Local Impact Report - Landscape and
Visual Amenity [REP1-021]. In particular DBC is concerned that the views provided
around Great Stainton and views from the east-west highway route connecting the
villages do not represent the reasonable worst-case scenario. This matter is
considered under the sub-heading ‘DBC'’s issues with methodology’ below.

The ExA questioned which representative years the photomontages provided in ES
Figure 7.9 [APP-071 to APP-074] were [ExQ1 LSV.1.3; PD-004], and whether they
were winter views [ExQ1 LSV.1.4; PD-004]. The applicant confirmed the
representative years [REP2-007], and that they were winter views, see paragraph
3.55 of written submissions of oral cases [REP4-010]. The EXA is satisfied with both
these responses.
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000454-E03%20-%20ExAs%20written%20questions%20-Byers%20Gill.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000543-Darlington%20Borough%20Council%20-%20Response%20to%20the%20ExA%E2%80%99s%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000500-Darlington%20Borough%20Council%20-%20Local%20Impact%20Report(s)%20(LIRs)%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000253-6.3.7.9%20Environmental%20Statement%20Figure%207.9%20Visualisations%201-11.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000256-6.3.7.9%20Environmental%20Statement%20Figure%207.9%20Visualisations%2026-34.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000454-E03%20-%20ExAs%20written%20questions%20-Byers%20Gill.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000454-E03%20-%20ExAs%20written%20questions%20-Byers%20Gill.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000592-RWE%20-%20Response%20to%20the%20ExA%E2%80%99s%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000753-RWE%20-%20Post-hearing%20submissions%20including%20written%20submissions%20of%20oral%20cases%20(if%20required).pdf

3.6.38.

3.6.39.

3.6.40.

3.6.41.

3.6.42.

3.6.43.

3.6.44.

3.6.45.

A maximum height of 3.5 metres (m) was assessed for elements of the proposed
development within panel areas. The ExA questioned how this accounted for the
substation (maximum height 8m) and the communications mast (height up to 15m)
[ExQ1 LSV.1.5 and 1.6; PD-004].

DBC responded that it is of the view that the potential effects generated by the
substation and transmitter mast are unlikely to be greater than the overwhelming
effects generated by other major components of the development within the 3.0km
study area and for that reason DBC considers the 3.5m maximum height to be
acceptable even though they believe it may not represent the worst-case scenario

[REP2-031].

Further, the applicant clarified in its responses to ExQ1 how the substation and
mast were taken into account in the assessment [REP3-004]. In addition, the
applicant confirmed that the substation and mast are included in visualisation 19
[APP-073], see paragraph 3.133 written submissions of oral cases [REP4-010]. The
ExA considers that the applicant has adequately assessed the effects of the
substation and transmitter mast.

The applicant was asked to provide usage figures for each of the public rights of
way affected by the proposed development [EXQ1 LSV.1.8; PD-004]. The applicant
explained that it has not carried out user count surveys for the PRoW which interact
with the proposed development [REP2-007].

At ISH 4 [EV12-008] the applicant was asked to clarify how the usage of the PRoW
network had been considered to inform the baseline for the environmental
assessment. The applicant explained that usage does not inform the judgements of
sensitivity, magnitude or significance of visual effects on users of PRoW, as it is
assumed that all routes are used, see ISH4-02 [REP5-032]. The ExA consider that
the applicant’s response is acceptable.

DBC'’s issues with methodology

The following relates particularly to the matters raised by DBC in its Local Impact
Report - Landscape and Visual Amenity [REP1-021], as well as by the Bishopton
Villages Action Group (BVAG).

DBC’s Local Impact Report - Landscape and Visual Amenity states that ‘This
document is not an ES or Landscape and Visual Impact Assessment. It provides a
review of the proposed development in relation to landscape and visual amenity and
evaluates the baseline information and assessment of effects set out in the
Developer's ES and supporting documents.‘ [paragraph 1.2, REP1-021].

In its ‘Summary and Conclusion’ at section 10 of the report DBC are critical of
various aspects of the applicant’'s assessment of the L&V environmental impacts of
the proposed development, including:

= the rationale behind certain design proposals. For example, clustering of panels
around settlements and roads, dispersal of panels over a wide area, limited
opportunity for expansion of panels on less sensitive land, and panels in open
countryside with high visual amenity around Bishopton

= although stating that the baseline methodology used to undertake the L&V
assessment generally accords with guidelines, DBC also state that

“... The Council also has major concerns about the selection/quality of
photographic viewpoints presented in the ES and the representativeness of
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000592-RWE%20-%20Response%20to%20the%20ExA%E2%80%99s%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000743-ISH4%20-%20Action%20Points%20-%20October.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000829-RWE%20-%20Any%20further%20information%20requested%20by%20the%20ExA%20under%20Rule%2017%20of%20the%20Examination%20Rules.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000500-Darlington%20Borough%20Council%20-%20Local%20Impact%20Report(s)%20(LIRs)%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000500-Darlington%20Borough%20Council%20-%20Local%20Impact%20Report(s)%20(LIRs)%202.pdf

3.6.46.

3.6.47.

3.6.48.

appearance in the visualisations. The Council is of the opinion ... that the
photography provided in the ES does not represent a reasonable 'worst case' for
some receptors such as Great Stainton ... . The misinterpretation of the village
settings and the absence of an assessment on the settings ... compounds the
above weaknesses.” (paragraph 10.11)

“... DBC is of the view that significant impacts will occur on the setting of the
villages (Great Stainton, Bishopton and Brafferton). ...” (paragraph 10.12)

= Paragraph 10.14 provides a ‘Summary of landscape and visual effects after
mitigation considered by DBC to be significant (during operation).” DBC highlight
that the following of those listed are not assessed as significant in the ES:

Landscape effects on landscape character area Darlington 7: Bishopton Vale
Landscape effects on the setting of Bishopton

Landscape effects on the setting of Great Stainton

Landscape effects on the setting of Brafferton

Landscape effects on the character of Brafferton

Visual effects on all Public Rights of Way within 1km of the Development
Visual effects on the central east-route through the Study Area connecting
villages

o Visual effects on views from Brafferton

O O O O O O O

As a result of DBC’s concerns, particularly with regard to the representativeness of
viewpoints, and assessment on the settings, the ExA questioned the applicant
further through: ISH 4 [EV12-001]; ExQ2 [LSV.2.1 to LSV.2.9; PD-011] and ExQ3
[LSV.3.1 to LSV.3.6; PD-014].

Having reviewed the applicant’s answers the ExA was of the view that the applicant
had neither firmly addressed nor rebutted the submissions by DBC and BVAG.
Consequently, the ExA issued a Rule 17 Request, particularly in relation to the
assessment of visual effects and the assessment of impacts to settlement character

[PD-012].
The applicant’s response described at paragraph 2.1.4 [AS-031]:

“... provides a response to the Rule 17 Request which seeks to address the
concerns raised and provide necessary clarification. This has been carried out
through:

= an addendum [AS-032] to the viewpoint analysis provided in the ES [APP-135]
which provides an analysis of the additional viewpoints suggested by DBC in
their post-ISH4 submission [REP5-036]

= anew ES appendix [AS-030] which:

o Separates out the settlement setting assessment such that effects on
character of the setting of the village and effects on the character of the
village are presented as two separate judgements, as expressly request by
the Rule 17 Request

o provides a description and summary of effects during early operation on
visual receptors within the visual setting of each settlement (as recorded in
the existing ES Chapter 7 [APP-030])

= an update to the ES Chapter 7 [AS-028] which reflects the above and
additionally brings in changes relating to comments made by DBC and BVAG,

... [REP5-030]
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3.6.49.

3.6.50.

3.6.51.

3.6.52.

3.6.53.

= an updated ES Chapter 13 Cumulative Effects [AS-033] with amendments to
clarify the relationship between the ES topic chapters, including landscape, and
the cumulative assessment. ...”

As a result, the applicant maintains a position stated at paragraph 2.1.2 [AS-031]
that:

= ‘the viewpoints presented in its landscape and visual assessment (LVIA) [APP-
030] at the point of DCO Application are representative and enable the worst
case effects on visual receptors to be identified. That assessment of likely
effects is adequate and in line with policy and guidance requirements.

= there is no explicit requirement in policy or guidance to carry out a village
setting assessment, however the applicant voluntarily included such an
assessment in its ES chapter [APP-030] following engagement with DBC after
publication of the Preliminary Environmental Information Report (PEIR).

= the residual concern of DBC in relation to the settings assessment is a matter of
methodology and does not impact upon the conclusion of likely significant
effects identified, including in relation to cumulative effects.”

The applicant concludes at paragraph 2.1.7 [AS-031]:

“Having undertaken this exercise, the applicant identifies no new or different
significant effects compared to its original DCO Application, ...”

ISH8 on Environmental Matters (landscape and visual and cumulative effects)
[EV18-001] provided a final opportunity to explore further the key outstanding issues
as stated at agenda item 4

= the outstanding differences in the methodologies put ... by the applicant, DBC
and the BVAG

= ademonstration of how the mitigation hierarchy has been fully applied, with a
focus on identifying opportunities for further reducing panel areas close to
sensitive visual receptors

= regarding the proposed level of overplanting, the ExA may explore options for
further mitigation to reduce visual impacts of the proposed development

DBC submitted a post-hearing submission of oral case as heard at ISH8 [REP9a-
002]. In this it summarised its position on the ES assessment of L&V effects
including the following:

“The DBC Landscape and Visual Local Impact Report (REP1-021) highlighted a
number of weaknesses in the LVIA (ES) and ES approach. Primarily, these related
to worst-case views, (viewpoints are not representative of the receptors) cumulative
effects, the setting of the villages, the lack of site analysis and design rationale in
the Design Approach Document and the quality of the illustrative photography used
in the visualisations. Following the examination of submitted information at the
Hearings, oral presentations and the submission of additional information by the
applicant, these initial concerns have not diminished. In fact, DBC now has
additional concerns regarding the assessment of cumulative effects and setting
which we believe make it unlikely that agreement will be reached in the SoCG on
outstanding matters.”

The applicant submitted post-hearing submissions including written submissions of
oral cases as heard at ISHS, ..... [REP9a-001]. The applicant’s position remained
the same.
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Statements of Common Ground

3.6.54. The applicant submitted Statements of Common Ground (SoCG) with all the main
parties concerned with L&V matters at the end of the examination as follows:

= with DBC [REP8-029] (signed)

= with BVAG [REP8-034] (signed)

= alandscape SoCG with BVAG [REP7-008] (un-signed) indicates that a number
of disputed matters are now agreed. However, the final point in matters not
agreed (paragraph 3.5) states:

“Whilst there is not agreement about certain aspects of methods, and all of the
LVIA’s predicted levels of effects on landscape character areas, settlements, and
visual receptors, these are not considered to be important-enough factors in the
decision-making process to warrant detailed discussion.”

= with Great Stainton Parish Meeting [REP7-007] (signed)
3.6.55. Matters were not agreed by the parties regarding:

= glint and glare — these matters are dealt with later in this chapter
= cumulative effects — these matters are dealt with within the chapter entitled
Cumulative Effects

ExA considerations regarding methodology

3.6.56. This sub-heading contains the ExA’s considerations regarding methodology which
informs the Conclusions section at the end of this chapter. (References to the
relevant paragraph in the NPS are provided in brackets).

3.6.57. Issues of concern raised by DBC and other Interested Parties (IPs) regarding
methodology, in particular viewpoint analysis and village setting assessment, have
been examined thoroughly throughout the course of thee. In response to the ExA’s
Rule 17 request [PD-012] the applicant undertook an exercise to re-appraise
conclusions of its L&V assessment based upon viewpoints and landscape
assessment examples suggested by DBC. Having undertaken this exercise, the
applicant stated at paragraph 2.1.7 [PD-012]:

“.... the applicant identifies no new or different significant effects compared to its
original DCO Application, ...”

3.6.58. The ExA agrees with the applicant’s further findings and therefore considers that
there is no reason to question the significant adverse effects identified by the
applicant in its original DCO Application.

3.6.59. ES Chapter 7 Landscape and Visual [AS-028] provides a satisfactory landscape
and visual impact assessment, a landscape character assessment and a cumulative
assessment, taking into account local and national planning policies. (EN1-5.10.16
&17)

3.6.60. ES Chapter 7 considers impacts on character, visual receptors, landscape fabric,
and designations during construction, operation and decommissioning. Light
pollution has not been assessed as there is no permanent lighting. ES Chapter 11
Noise and Vibration [APP-034] considers the effects with regard to noise. Measures
to avoid and reduce effects from construction and operational activities is outlined in
ES Appendix 2.6 Outline CEMP [REP8-012] (and ES Appendix 2.14 Outline LEMP
[REP8-016]) (EN1-5.10.20 to 22).
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3.6.61.

3.6.62.

3.6.63.

3.6.64.

3.6.65.

3.6.66.

3.6.67.

3.6.68.

3.6.69.

3.6.70.

3.6.71.

3.6.72.

The landscape management proposals can be found in ES Appendix 2.14 Outline
LEMP [REP8-016] (EN-1 5.10.24).

Chapter 7 section 7.4 outlines the methodology applied to the assessment,
including how magnitude has been defined, and is supported by a detailed
methodology in ES Appendix 7.1 Methodology [APP-132]. (EN1-5.10.25)

Mitigation
This mitigation section is divided into the following main sub-headings:

= design proposals;
= modifications to design proposals; and
= EXA considerations regarding mitigation

This section considers the effectiveness of mitigation, design and planting proposals
relating to the proposed development and whether these are adequately secured in
the dDCO.

Much of the examination focused on design proposals and the extent to which they
mitigated significant effects on local receptors. The local community were active in
engaging in discussions relating to modifications to the design in order locate panels
away from sensitive local receptors.

Design proposals

The ExA questioned the applicant regarding mitigation, design and planting
proposals relating to the proposed development. The following summarises the
questions and answers provided.

ISH 4 examined issues linked with L&V matters focusing on how the proposed
development mitigates significant adverse effects [EV12-001].

ExQ2 [PD-011] contains a range of questions including in relation to design
proposals regarding mitigation works (LSV.2.1, 2.2, 2.7 and 2.9).

The applicant’s responses to ExQ2 [REP5-031] provided mitigation quantities, and
additional details of mitigation proposals.

The applicant responded to the ExA’s questions regarding the criteria used to define
the locations of panels around sensitive local receptors and why it has not been
possible to locate the panels further away in order to reduce the impacts, reference
LSV.1.9 to 1.11 [REP2-007].

The ExA questioned the applicant further regarding reducing panel areas close to
sensitive receptors through ISH 4 [EV12-001]. As an action from the ISH the
applicant was asked to consider the feasibility of relocating (rather than removing)
panels within the Order limits, for example to move panels and the on-site
substation to Panel Area C in the vicinity of ‘The Mount’ on sheet 6 of the Works
Plans [AS-013]. The applicant responded this was not feasible at this stage due to
underlying assessments and requirements for change requests during the
examination, reference ISH4-09 [REP5-032].

The ExA was mindful of unresolved concerns voiced by IPs regarding reducing
visual effects by moving or removing panels, for example BVAG [point 3.115, REP4-
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3.6.73.

3.6.74.

3.6.75.

3.6.76.

3.6.77.

3.6.78.

3.6.79.

010]. The ExA’s view was that these matters were best explored during the final
round of hearings.

ISH8 on Environmental Matters (landscape and visual and cumulative effects)
[EV18-001] provided a final opportunity to explore further the key outstanding issues
as stated at agenda item 4, including:

= ademonstration of how the mitigation hierarchy (reference section 4.6 of the
DAD [REP8-022]) has been fully applied, with a focus on identifying
opportunities for further reducing panel areas close to sensitive visual receptors

= regarding the proposed level of overplanting, the ExA may explore options for
further mitigation to reduce visual impacts of the proposed development

The applicant submitted written submissions of oral cases as heard at ISH8 etc; a
summary of the points relating to residual impacts and opportunities for further
reducing panel areas are contained at paragraphs 4.73 — 4.98 [REP9a-001]. The
final positions of the parties are summarised below.

The applicant submitted SoCG with all the main parties concerned with L&V matters
at the end of the examination, see paragraph 3.6.54 above. The following
summarises matters relating to modifications to design proposals which were not
agreed.

BVAG submitted responses to and comments on documents and submissions at
Deadline 8, as well as relevant oral submissions made by BVAG during ISH8, and
responses to the ExA’s requests for action, information and clarification made
during ISH8 [REP8-038].

In addition, a final SoCG with BVAG was submitted [REP8-034] which identified a
number of priority areas which BVAG considers should be amended in the project
design in order to reduce impacts on the local community, reference BVAG1. These
have been included in the final DAD [REP8-022] at A.1.1 and A.1.2.

DBC submitted a document containing further information after ISH 8 [REP9-010]
which included the following:

“... DBC noftes that the latest version of the Design Approach Document ... refers at
paragraphs 8.4.9 and 8.4.10 to illustrative suggestions from the local community ...
which would be taken into consideration in this process at detailed design stage.

Further to this, DBC notes and would support the position of BVAG as set out in
their final SoCG with the applicant submitted at Deadline 8 (BVAG1) which require
assurances of the mechanisms for enforceability of the proposed panel
modifications and the potential for a technological baseline to be established against
which any proposals to reduce, or indeed not reduce panel areas, could be
assessed.

... The setting of a technological baseline and/or the establishment of a set of
criteria or technology thresholds would enable the LPA to assess whether they are
in agreement with the applicant’s position at the time regarding technology
advancements, in the interests of fairness and transparency to all parties.”

ExA considerations regarding mitigation proposals

With regard to mitigation proposals the ExA considers the following. (References to
the relevant paragraphs in the NPS are provided in brackets).
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3.6.80.

3.6.81.

3.6.82.

3.6.83.

3.6.84.

3.6.85.

The DAD [REP8-022] provides a satisfactorily detailed account of the approach to
delivering good design, taking into account the existing landscape context and any
technical constraints relating to the construction and operation of the required
infrastructure. Proposals to minimise harm, including by appropriate mitigation, are
included. (EN-1 5.10.37).

ES Chapter 3 Alternatives and Design lteration [APP-026] provides a satisfactory
account of the alternatives that have been studied by the applicant in developing the
proposed development. The DAD [REP8-022] additionally provides details of the
approach to design. However, the ExA considers that the benefits of additional
mitigation through suggested further panel area reductions close to sensitive
receptors in order to reduce the landscape and/or visual effects outweigh the
marginal loss of function. (EN-1 5.10.26). The ExA considers that the details
included in the final DAD [REP8-022] adequately reflect the priority areas submitted
by the local community and that these are adequately requirement 3 of the draft
DCO.

Screening of the panel areas is proposed, as secured via the Environmental
Masterplan [REP8-008]. Measures to ensure that new planting and management of
existing vegetation meets the design intent are secured via ES Appendix 2.14
Outline LEMP [REP8-016]. (EN-3 2.10.95).

‘SoS decision making’

ES Chapter 7 [AS-028] satisfactorily identifies significant adverse effects during
construction and operation and decommissioning, relating to (in summary):

= the character of LCA Darlington 6, Great Stainton and Bishopton;
= views at Great Stainton and Bishopton; and
= views from PRoW within 1km:

o Between A167, Salters Lane, Lea Hall and Little Ketton Farm

o East of Salters Lane between Lea Hall, Newton Ketton, Elstob Lane and Hill
House Lane

o East of Elstob Lane and Hill House Lane, between Bleach House Bank,
Stoney Flatt Farm and Gillyflatts

o East of Bleach House Bank between Stillington, Redmarshall and Stoney
Flatt Farm

The Planning Statement [APP-163] satisfactorily considers these effects within the
overall planning balance, taking into account the position of the proposed
development as critical national priority infrastructure. The applicant concludes that
the benefits of and need for the proposed development outweigh the adverse
landscape effects. (EN-1 5.10.14).

Requirement 3 of the draft DCO [REP9-006] secures the further detailed design of
the proposed development, in line with controls such as the approach and
parameters detailed in the DAD [REP8-022]. This would require that the local
planning authority approves the detailed design of each phase of the proposed
development prior to commencement of that phase. (EN-1 5.10.29 & 30).

Measures to ensure that new planting and management of existing vegetation
meets the design intent are secured via ES Appendix 2.14 Outline LEMP [REPS8-
016], whilst design parameters identified in the DAD are secured via requirement 3
of the draft DCO [REP9-006]. (EN-1 5.10.38).
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3.6.86.

3.6.87.

3.6.88.

3.6.89.

3.6.90.

3.6.91.

ES Chapter 7 Landscape and Visual [AS-028] states that most of the significant
adverse effects would arise during operation, however, they would be reversible
following decommissioning. The temporary (long term), 40-year operational period
of the proposed development is secured via the DCO. After decommissioning, the
applicant maintains that the proposed development would leave a positive legacy of
improved landscape fabric and character due to the denser hedgerows and
maturing trees which would be left after the lifetime of the operational development.
(EN-1 5:10.36).

Glint and glare

DBC sought clarification from the ExA as to whether guidance produced by Pager
Power should be considered the authoritative guidance to be used in assessing the
submitted glint and glare study also prepared by Pager Power [paragraph 5.10.4;
REP1-023]. At ISH 4 the ExA questioned the applicant regarding this and were
satisfied that the guidance is an industry standard, reference paragraphs 3.112-
3.114 [REP4-010].

Regarding securing proposed mitigation regarding glint and glare, the final SoCG
with DBC [REP8-029; DBC084] recorded this item as not agreed. Specifically, DBC
request that the Outline LEMP and the wording of Requirement 12 is strengthened
to reflect their concerns to ensure that all the embedded mitigation is maintained
and managed for the lifetime of the development. The applicant maintains that the
approach taken is standard practice, and the drafting of Requirement 12 has been
taken from existing made DCOs. The ExA agree with DBC that the Outline LEMP
and the wording of Requirement 12 is strengthened to make sure that the
conclusions of the ES are correct and reliable. Accordingly, the ExA has amended
the wording of Requirement 12 of the dDCO and the Outline LEMP to ensure that all
the embedded mitigation is maintained and managed for the lifetime of the
development.

The final SoCG with BVAG recorded glint and glare as not agreed, reference row ID
BVAG32 [REP8-034] with BVAG recommending that all relevant parties are
consulted in respect of the risks associated with glint and glare. The applicant’s
position is that glint and glare modelling had been undertaken at several points in
the design process such that the findings of the assessment informed the design of
the proposed development, including measures such as screening. This included
consultation on an initial assessment as part of the statutory consultation. The ExA
is satisfied that the consultation was adequate.

ExA considerations regarding glint and glare

With regard to glint and glare the ExA considers the following. (References to the
relevant paragraphs in the NPS are provided in brackets).

ES Appendix 2.2. Solar Photovoltaic Glint and Glare Study [APP-106] satisfactorily
considers the potential impacts of the proposed development towards the identified
receptors, including homes, motorists, public rights of way, and aviation
infrastructure, by undertaking geometric calculations and intensity calculations. It
identifies that a moderate impact is predicted on three sections of road and ten
dwellings. The applicant concludes that with the planting and operational
maintenance of that planting, as secured via the DCO, the impact would be reduced
to low/none. The ExA is of the view that there should be strengthening of the Outline
LEMP and the wording of Requirement 12 as detailed in Chapter 7 (EN-3 2.10.104
and 158).
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3.6.92.

3.6.93.

3.6.94.

3.6.95.

3.6.96.

3.6.97.

3.6.98.

3.6.99.

3.6.100.

CONCLUSIONS
Methodology

The EXA concludes that ES Chapter 7 Landscape and Visual [AS-028] provides a
satisfactory landscape and visual impact assessment, a landscape character
assessment and a cumulative assessment in accordance with paragraphs 5.10.16
and 17 of NPS EN-1.

The applicant has considered landscape and visual matters in the early stages of
siting and design and has demonstrated in the ES how negative effects have been
minimised in accordance with paragraph 5.10.19 of NPS EN-1.

The EXA concludes that ES Chapter 7 adequately considers impacts on landscape
components and character, including potential impacts on views. Measures to avoid
and reduce effects are outlined in ES Appendix 2.6 Outline CEMP [REP8-012] (and
ES Appendix 2.14 Outline LEMP [REP8-016]) in accordance with paragraphs
5.10.20 to 22 of NPS EN-1.

The EXA concludes that the applicant has adequately considered how landscapes
can be enhanced through landscape management proposals in ES Appendix 2.14
Outline LEMP [REP8-016] in accordance with paragraph 5.10.24 of NPS EN-1.

The ExA concludes that ES Chapter 7 section 7.4 adequately outlines how
magnitude has been defined in accordance with paragraph 5.10.25 of NPS EN-1.

Mitigation

In accordance with paragraph 5.10.37 of NPS EN-1 the ExA concludes that
generally the project has been designed carefully, taking account of environmental
effects on the landscape and siting, operational and other relevant constraints, to
reduce harm to the landscape, including by mitigation. The ExA notes the
applicant’s inclusion, at the end of the examination, of possible panel area
reductions as a result of improved technology, this additional mitigation would
contribute to minimising harm to the landscape.

Consequently, the ExA considers that the significant adverse effects identified
constitute exceptional circumstances where the benefits of additional mitigation
through suggested further panel area reductions close to sensitive receptors in
order to reduce the landscape and/or visual effects outweigh the marginal loss of
function in accordance with paragraph 5.10.26 of NPS EN-1.

The ExA concludes that the applicant has proposed effective screening to minimise
the area of zone of visual influence in accordance with paragraph 2.10.95 of NPS
EN-3.

SoS decision making

The ExA concludes that the applicant has satisfactorily identified significant adverse
effects relating to (in summary):

= the character of LCA Darlington 6, Great Stainton and Bishopton
= views at Great Stainton and Bishopton
= views from PRoW within 1km:

o Between A167, Salters Lane, Lea Hall and Little Ketton Farm
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3.6.101.

3.6.102.

3.6.103.

o East of Salters Lane between Lea Hall, Newton Ketton, Elstob Lane and Hill
House Lane

o East of Elstob Lane and Hill House Lane, between Bleach House Bank,
Stoney Flatt Farm and Gillyflatts

o East of Bleach House Bank between Stillington, Redmarshall and Stoney
Flatt Farm

Further, the ExA concludes that the Planning Statement satisfactorily considers
these effects within the overall planning balance. The applicant concludes that the
benefits of and need for the proposed development outweigh the adverse landscape
effects. The ExA agrees with the applicant’s conclusion that the benefits of the
project outweigh the visual effects on sensitive receptors in accordance with
paragraph 5.10.14 of NPS EN-1.

In accordance with paragraphs 5.10.29, 30 and 38 of NPS EN-1 the ExA considers
that the level of detailed design which the applicant has provided and is secured by
Requirement 3 of the dDCO [REP9-006] is acceptable; and that this provides the
local authorities with sufficient design content secured to ensure future consenting
would meet landscape, visual and good design objectives.

In accordance with paragraph 5.10.36 of NPS EN-1 the ExA considers that any
adverse impact on the landscape is temporary (long term), during the 40-year
operational period of the proposed development, and would be capable of being
reversed in a timescale that the ExA considers reasonable.

Glint and glare

In accordance with paragraphs 2.10.104 and 158 of NPS EN-3 the ExA concludes
that the moderate impact predicted on three sections of road and ten dwellings
would be reduced to low/none with the planting proposed. However, the ExA has
amended the wording of Requirement 12 of the dDCO to ensure that all the
embedded mitigation is maintained and managed for the lifetime of the
development.

Matters to be taken to Chapter 4 and the planning balance

— The ExA concludes that the proposed development complies with NPS EN-1
paragraphs 5.10.16, 5.10.17 and 5.10.19 in terms of assessment and how
negative effects have been minimised.

— The ExA concludes that the proposed development complies with NPS EN-1
paragraphs 5.10.20 to 22 regarding impacts including measures to avoid
and reduce effects.

— The ExA concludes that the proposed development complies with NPS EN-1
paragraph 5.10.24 regarding landscape enhancement and how magnitude
has been defined in accordance with paragraph 5.10.25.

— The ExA concludes that the proposed development has been carefully
designed in accordance with NPS EN-1 paragraph 5.10.37. Possible panel
area reductions as a result of improved technology have been identified
which the ExA considers would constitute exceptional circumstances where
the benefits outweigh the marginal loss of function in accordance with
paragraph 5.10.26 of NPS EN-1.

— The ExA concludes that the proposed development complies with NPS EN-3
paragraph 2.10.95 regarding effective screening.
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The ExA concludes that the level of detailed design secured by Requirement
3 of the dDCO complies with NPS EN-1 paragraphs 5.10.29, 30 and 38 is
acceptable.

The EXA concludes that any adverse impact is temporary (long term), during
the 40-year operational period of the proposed development, and would be
capable of being reversed in accordance with NPS EN-1 paragraph 5.10.36.

The ExA concludes with regard to glint and glare that the proposed
development complies with NPS EN-3 paragraphs 2.10.104 and 158. The
ExA has amended the wording of Requirement 12 of the dDCO to ensure
that all the embedded mitigation is maintained and managed for the lifetime
of the development.

The applicant identifies a number of residual significant adverse effects on
landscape character and views from villages and PRoW arising from the
proposed development, following the application of the mitigation hierarchy;
the ExA agrees with this assessment. The ExA therefore concludes that the
matter weighs against making the DCO and this harm has been attributed
great weight in the planning balance.
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3.7.

3.7.1.

3.7.2.

3.7.3.

3.74.

3.7.5.

3.7.6.

3.7.7.

3.7.8.

BIODIVERSITY
INTRODUCTION

This chapter covers the effects of the proposed development with regard to
biodiversity.

POLICY CONSIDERATIONS

The EXA has reviewed the Policy Compliance Document [APP-164] and considers it
adequately reports policy requirements and compliance of the proposed
development with individual policies.

NPS EN-1

The government’s policy regarding biodiversity effects of energy projects is defined
in the National Policy Statement (NPS) for Energy (EN-1) at section 5.4 Biodiversity.
SoS decision making are covered in paragraphs 5.4.39 to 55; the ExA’s
consideration of these is detailed within the Conclusions section below.

NPS EN-3

The government’s policy regarding solar photovoltaic generation is defined in the
NPS for Energy (EN-3) at section 2.10 Biodiversity. Key policy requirements are
quoted below, and are covered in paragraphs 2.10.76 to 90; the ExA’s consideration
of these is detailed within the Conclusions section below

THE APPLICATION

This section provides a summary of the applicant’s case at the start of the
examination, focussing on the important and relevant matters to the ‘Issues
considered during the examination’ and the ‘Conclusion’, below.

Introduction

The application documents included a Biodiversity Assessment at Chapter 6 of the
Environmental Statement (ES) [APP-029]. This chapter presents the impact
assessment and likely significant effects of the proposed development on
Biodiversity.

Assessment methodology

ES Chapter 6 Biodiversity [APP-029] provides an assessment of effects on
internationally, nationally, and locally designated sites of ecological or geological
conservation importance, on protected species and on habitats and other species
identified as being of principal importance for the conservation of biodiversity,
including irreplaceable habitats.

This assessment and the design of the proposed development have been informed
by desk-based data analysis and site surveys, including:

a UK habitat survey (ES Appendix 6.1 and Figure 6.1 [APP-125, 126 and 061])
wintering bird surveys (ES Appendix 6.2, [APP-127])

breeding bird surveys (ES Appendix 6.3, [APP-128])

bat surveys (ES Appendix 6.4, [APP-129)

Potential impacts
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3.7.9.

3.7.10.

3.7.11.

3.7.12.

3.7.13.

3.7.14.

Based on the design of the proposed development during operation and associated
construction and decommissioning activities, the proposed development has the
potential to impact on biodiversity during construction, operation and
decommissioning.

Mitigation

ES Chapter 6 Biodiversity [APP-029] and ES Chapter 2 The proposed development
[APP-025] identifies a range of mitigation and enhancement measures that would
be delivered through the proposed development during construction, operation and
decommissioning, and would also contribute to the delivery of biodiversity net gain.
These are secured via the Outline Landscape and Ecology Management Plan
(LEMP) [APP-118]. This includes:

= habitat creation and management

= new and improved native-species-rich hedgerows and hedgerow trees

= reduced cutting along existing hedgerows to benefit nesting birds and
invertebrates

= enhancement of field margins

= sowing of land under and between Panel Areas with a legume rich mix or flower
rich grassland mix

The effects of the proposed development are assessed considering embedded
mitigation is in place and are reported in Section 6.10, (Assessment of likely
significant effects) of Chapter 6 [APP-029]. This section presents the likely effects
on biodiversity resulting from the construction, operation and decommissioning of
the proposed development. The applicant concludes for each situation assessed
that the effects are ‘considered to be not significant.’

The applicant predicts an 88% net gain in habitat biodiversity units and a 108% net
gain in hedgerow biodiversity units. This is reported in ES Appendix 6.6 Biodiversity
Net Gain Report [APP-131]. The ongoing maintenance of proposed planting and
habitat creation is detailed in the Outline (LEMP) [APP-118] and secured via
requirement 12 of the dDCO [REP9-006], and would provide maintenance for the
40-year operation of the proposed development. The ExA has amended the
wording of Requirement 12 of the dDCO to ensure that all the embedded mitigation
is maintained and managed for the lifetime of the development as detailed in
chapter 3.6 landscape and visual effects.

ISSUES CONSIDERED DURING THE EXAMINATION

This section details the issues relating to biodiversity considered during the
examination. It focuses on matters that are considered important and relevant to the
decision and have not been agreed or adequately justified by the applicant or are
controversial.

Impact of watercourse crossings on riverine species

The applicant was asked by the ExA to provide further details of watercourse
crossings the ExA’s First Written Questions (ExQ1), question BIO.1.2; [PD-004],
and an update including where appropriate controls are in place to ensure that
impacts to riverine species would inform appropriate water crossing design the
ExA’s Second Written Questions (ExQ2), question BIO.2.1 [PD-011] and the ExA’s
Third Written Questions (ExQ3), question BIO.3.1 [PD-014].
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3.7.15.

3.7.16.

3.717.

3.7.18.

3.7.19.

3.7.20.

3.7.21.

3.7.22.

In responding to ExQ3 the applicant confirmed that it had engaged with DBC on this
matter and had agreed to extend the commitment in the Outline Construction
Environmental Management Plan (CEMP) to include for pre-commencement
surveys of water vole in addition to otters (the only species present that could be
impacted by the watercourse crossings) reference BIO.3.1 [REP7-010]. This matter
is confirmed as agreed in the SoCG with DBC reference DBC044 and 045 [REP8-
029]. This commitment is contained in the Outline CEMP reference ID BD20-CEMP
[REP8-012]; the Outline CEMP is secured via requirement 4 of the draft DCO

REP9-006].
Invasive non-native plant species

The applicant was asked to provide details regarding securing best practice
measures in the DCO relating to invasive non-native plant species ExQ1, question
BI10.1.3 [PD-004], ExQ2, question BIO.2.2 [PD-011], and ExQ3, question BIO.3.2

[PD-014].

The applicant responded that it would submit an updated Outline CEMP to include
an outline of the best practice measures to be implemented as part of the Invasive
Plant Species Method Statement it secures reference BIO.3.2 [REP7-010]. This
matter is confirmed as agreed in the SoCG with DBC [DBC016; REP8-029]. This
commitment is contained in the Outline CEMP at paragraph 2.3.33 and references
ID BD6 & 7-CEMP [REP8-012].

Drilling beneath watercourses

The applicant was asked by the ExA to explain where measures to control potential
drilling fluid breakout from horizontal directional drilling are secured in the
application ExQ1, question B10.1.5 [PD-004].

In response the applicant has discussed and agreed appropriate mitigation
measures to control potential drilling fluid breakout from horizontal directional drilling
with the Environment Agency (EA) and agreed additional control measures within
the Outline CEMP [REP8-012]. Confirmation of agreement of this matter is
contained in the SoCG with the reference EA 8 & 9 [REP8-031]. These
commitments are contained in the Outline CEMP references HFR21 & 22-CEMP

[REP8-012].
Compliance with the Environment Act

In response to ExQ1 the applicant confirmed compliance with the Environment Act
2021 and the provision of Biodiversity Net Gain [BIO.1.6; REP2-007].

Post construction monitoring

The CPRE and Durham Bird Club submitted representations regarding the impact of
the proposed development on birds, badger and bats [RR-143; REP1-045, 047,

051 & 052; REP3-017]. In response the ExA requested the applicant to explain how
the post-construction monitoring proposed would ensure the proposed development
delivers the ecological and related plans ExQ2, question BIO.2.3 [PD-011].

The applicant responded that the monitoring was designed to be front loaded to
ensure any remedial actions required can be delivered as soon as possible and
during the operational phase reference BIO.2.3 [REP5-031]. Post construction
monitoring for birds, badgers and bats is incorporated at paragraph 8.1.2 of the
Outline LEMP [REP8-016].
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001134-RWE%20-%20Final%20SoCG.pdf
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000529-NEER012%20Evidence%20review%20of%20the%20impact%20of%20solar%20farms%20on%20birds%2C%20bats%20and%20general%20ecology%202016%20(2).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000527-Solar%20Array%20Byers%20Gill.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000536-BYERS%20GILL%20SOLAR%20ARRAY%20-%20questions%20following%20Preliminary%20Hearing.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000539-Fwd%20Solar%20arrays.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000651-RWE%20-%20Updated%20SoCG%201.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000796-Examining%20Authority's%20Second%20Written%20Questions%20(ExQ2).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000818-RWE%20-%20Responses%20to%20ExQ2.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001067-RWE%20-%20Final%20Guide%20to%20the%20Application%202.pdf

3.7.23.

3.7.24.

3.7.25.

3.7.26.

3.7.27.

3.7.28.

3.7.29.

Additionally, the applicant has noted the lack of research raised by Durham Bird
Club [REP3-017] regarding the impact of solar generating infrastructure on birds,
and has committed to reporting any deceased species found on site as part of
maintenance activity, for review by an ecologist to establish whether there is any
link to bird strike [REP4-011]. This is incorporated at paragraph 6.2.5 of the Outline
LEMP [REP8-016].

CONCLUSIONS
ExA considerations regarding NPS EN-1 SoS decision making

NPS paragraphs 5.4.39 and 41 require that the applicant has regard to the
Environment Act. The applicant states that the proposed development would
provide an anticipated 88% net gain in habitat biodiversity units and 108% net gain
in hedgerow biodiversity units, as reported in ES Appendix 6.6 Biodiversity Net Gain
Report [APP-131]. It is the ExA’s view that the applicant has paid adequate regard
to the Act.

NPS paragraph 5.4.43 requires that adequate mitigation is provided if significant
harm is identified. ES Chapter 6 Biodiversity [APP-029] concludes that there would
be no significant adverse effects resulting from the proposed development. The ExA
agrees with this conclusion.

NPS paragraphs 5.4.44 and 47 require appropriate requirements to ensure delivery
and maintenance of any mitigation or biodiversity net gain measures. The ongoing
maintenance of proposed planting and habitat creation is detailed in the Outline
LEMP [APP-118] and secured via requirement 13 of the dDCO [REP9-006].

NPS paragraph 5.4.45 requires the applicant to have agreed mitigation measures.
Pre-application engagement with Natural England (NE) has been undertaken as
reflected in the Potential Main Issues for examination (PMIE) [APP-169], in which it
is identified that NE has no principal areas of disagreement with the applicant. The
status of any permits, consents and licenses required is set out in Other Consents
and Licenses [APP-166]. NE has not raised any concerns regarding the future
granting of relevant consents and licenses. The EXA is content with the agreements
reached.

NPS paragraph 5.4.46 relates to opportunities for building-in beneficial biodiversity
features. The ExA considers that adequate mitigation and enhancement measures
have been incorporated into the proposed development, as set out in ES Chapter 6
Biodiversity [APP-029] and secured through schedule 13 of the dDCO [REP9-006].

NPS paragraph 5.4.48 relates to the conservation of biodiversity. ES Chapter 6
Biodiversity [APP-029] sets out the assessment methodology employed for
assessing the likely significant effects on biodiversity arising from the proposed
development, taking into account the nature of the effect and receptor. Additionally,
the ExA has noted the applicant’s satisfactory incorporation of the following issues
considered during the examination in the Outline LEMP [REP8-016]:

= impact of watercourse crossings on riverine species
= invasive non-native plant species
= drilling beneath watercourses

= post construction monitoring to report any deceased bird species
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000196-6.2.6%20Environmental%20Statement%20Chapter%206%20Biodiversity.pdf
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3.7.30.

3.7.31.

3.7.32.

3.7.33.

3.7.34.

3.7.35.

3.7.36.

3.7.37.

NPS paragraphs 5.4.49 and 50 relate to protected sites. Findings and conclusions
in relation to habitats regulations assessment are contained in Appendix C of this
report.

NPS paragraph 5.4.52 relates to Regional and Local Sites. There are two Local
Nature Reserves (LNR) within 2km of the Order Limits, and two Local Wildlife Sites
(LWS) within 1 km of the Order Limits. ES Chapter 6 Biodiversity [APP-029]
concludes that there would be no significant effects on the LNRs or LWS as a result
of the proposed development. The ExA agrees with this conclusion.

NPS paragraph 5.4.53 relates to irreplaceable habitats. As confirmed in ES
Appendix 7.7 Arboricultural Impact Assessment [APP-138], there is no ancient
woodland with potential to be affected by the proposed development.

NPS paragraph 5.4.54 concerns protection and enhancement of habitats and
species. Mitigation and enhancement measures proposed in the application are
secured via the dDCO [REP9-006]. This includes measures to protect species and
habitats from adverse effects of development. The ExA considers these measures
adequate.

NPS paragraph 5.4.55 relates to harm to biodiversity features.ES Chapter 6
Biodiversity [APP-029] concludes that there would be no significant adverse effects
resulting from the proposed development. The ExA agrees with this conclusion.

ExA considerations regarding NPS EN-3

NPS paragraphs 2.10.76 to 79 relate to identifying any ecological risk. An
assessment of the ecological effects of the proposed development is reported in ES
Chapter 6 Biodiversity [APP-029]. The assessment and the design have been
informed by desk-based data analysis and site surveys, including a UK habitat
survey, wintering and breeding bird surveys and bat surveys. Mitigation and
enhancement have been developed in an iterative process taking into account the
results of the environmental assessment, with ecologists informing and advising on
the design of the proposed development. The ExA is satisfied with the applicant’s
assessment.

NPS paragraph 2.10.82 relates to security and lighting installations. CCTV to be
installed along the security fencing associated with the onsite substation and energy
storage system would utilise infrared technology. The CCTV cameras would be no
taller than the solar panels and included within the panel fields. There is no
permanent lighting proposed as part of the proposed development, except for the
localised emergency security lighting in proximity to the substation and energy
storage systems. Such lighting would be triggered by movement only or manually
turned on, and so would not be active for all hours of darkness. The ExA considers
that security and lighting installations would have minimal impact on the local
ecology.

NPS paragraph 2.10.83 relates to management of site boundaries. As reported in
ES Chapter 6 Biodiversity [APP-029], construction activities are predicted to result
in the potential for the loss of 0.15km of hedgerow as a result of grid connection
cables and access routes. Sections of hedgerow to be removed would be reinstated
and replanted with native species elsewhere within the order limits. This would
result in a hedgerow creation forecast of 11.73 km and hedgerow enhancement of
28.89 km. ES Appendix 2.6 Outline Construction Environmental Plan [REP5-013]
(CEMP) secures pre-construction surveys to reconfirm the ecological baseline
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3.7.38.

conditions and identify any potential new ecological risk prior to commencing works.
In total, the proposed development would deliver an anticipated net gain of 108%
biodiversity units relating to hedgerows. The ExA considers these proposals
acceptable.

NPS paragraphs 2.10.89 and 90 relate to enhancing biodiversity. The applicant has
had regard to the Environment Act in preparing the application. The proposed
development would contribute to delivery of the legally binding targets through
providing an anticipated 88% net gain in habitat biodiversity units and 108% net
gain in hedgerow biodiversity units. This is reported in ES Appendix 6.6 Biodiversity
Net Gain Report [APP-131]. The ExA considers these proposals acceptable.

Matters to be taken to Chapter 4 and the planning balance

— The EXxA concludes that the proposed development complies with NPS EN-1
paragraphs 5.4.39 and 41 with regard to the Environment Act.

— The EXA concludes that the proposed development complies with NPS EN-1
paragraphs 5.4.43 to 5.4.48 with regard to providing mitigation or biodiversity
net gain measures. The applicant has incorporated beneficial biodiversity
enhancement measures into the proposed development, although any
weight given to gains is likely to be limited.

— The ExA concludes that the proposed development complies with NPS EN-1
paragraphs 5.4.52 to 5.4.55 with regard to Regional and Local Sites,
irreplaceable habitats, and protection and enhancement of habitats and
species.

— The ExA concludes that the proposed development complies with NPS EN-3
paragraphs 2.10.76 to 79 with regard to identifying ecological risk.

— The ExA concludes that the proposed development complies with NPS EN-3
paragraphs 2.10.82 and 83 with regard to security and lighting installations
and management of site boundaries.

— The ExA concludes that the proposed development complies with NPS EN-3
paragraphs 2.10.89 and 90 with regard to enhancing biodiversity.

— The EXA therefore concludes that the matter weighs for making the DCO
and this gain has been attributed a little weight in the planning balance.
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3.8.

3.8.1.

3.8.2.

3.8.3.

3.8.4.

3.8.5.

3.8.6.

3.8.7.

HISTORIC ENVIRONMENT
INTRODUCTION

ES Chapter 8 Cultural Heritage and Archaeology [APP-031] sets out the applicant’s
approach and presents the impact assessment of the likely significant effects of the
proposed development on Cultural Heritage and Archaeology. This is supported by
ES Appendix 8.1 [APP-145] to 8.5 [APP-149] and Appendix Figures (Figs.) including
plates [APP-139] to [APP-144].

POLICY CONSIDERATION
NPS EN-1

Section 5.9 of NPS EN-1 provides advice of on the historic environment and
paragraph 5.9.1 states that the construction, operation and decommissioning of
energy infrastructure has the potential to result in adverse impacts, at and below the
surface of the ground, in relation to historic environment.

Paragraph 5.9.3 confirms that, in relation to heritage assets, significance of the
asset derives not only from its physical presence, but also from its setting.

Paragraph 5.9.4 states that some heritage assets have a level of significance that
justifies official designation, which includes, amongst others, scheduled monuments,
listed buildings, registered parks and gardens and conservation areas. Paragraph
5.9.7 states that the SOSESNZ should also consider the impacts of energy
infrastructure on non-designated heritage assets, including those that are locally
listed, on the basis of clear evidence that such heritage assets have a significance
that merits consideration even though of lesser significance than heritage assets.

In relation to the applicant’s assessment, paragraph 5.9.9 states that the applicant
should undertake an assessment of any likely significant heritage impacts of the
proposed development and describe these along with how the mitigation hierarchy
has been applied. This should include consideration of heritage assets above, at,
and below the surface of the ground. Consideration will also need to be given to the
possible impacts, including cumulative, on the wider historic environment.

Paragraph 5.9.15 states that applicants should look for opportunities for new
development within conservation areas and within the setting of heritage assets, to
enhance or better reveal their significance. Proposals that preserve those elements
of the setting that made a positive contribution to the asset (or which better reveal
its significance) should be treated favourably.

Paragraph 5.9.22 of the NPS EN-1 states that, in determining applications, the SoS
should seek to identify and assess the particular significance of any heritage asset
that may be affected by the proposed development, including by development
affecting the setting of a heritage asset, taking account of:

relevant information provided with the application;

any designation records;

historic landscape character records;

Historic Environment Records;

representations made by interested parties during the examination process;
expert advice where and when needed.
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3.8.8.

3.8.9.

3.8.10.

3.8.11.

3.8.12.

3.8.13.

3.8.14.

3.8.15.

3.8.16.

Paragraph 5.9.23 also clearly states that the SoS must also comply with the
requitements on listed buildings, conservation areas and scheduled monuments set
out in Regulation 3 of the Infrastructure Planning (Decisions) Regulations 2010
(Decisions Regulations)®

Paragraph 5.9.25 states that the SoS should consider the desirability of sustaining
and, where appropriate, enhancing the significance of heritage assets, the
contribution of their settings and the positive contribution that their conservation can
make to sustainable communities.

Paragraph 5.9.27 goes on to state that, when considering the impact of a proposed
development on the significance of designated heritage assets, the SoS should give
great weight to the asset’s conservation. The more important the asset, the greater
the weight should be. This is irrespective of whether any potential harm amounts to
substantial harm, total loss, or less than substantial harm to its significance.

Paragraph 5.9.28 reinforces this point by stating that the SoS should give
considerable importance and weight to the desirability of preserving all heritage
assets and that any harm or loss of significance of a designated heritage asset
(from its alteration or destruction, or from development within its setting) should
require clear and convincing justification.

Paragraph 5.9.30 adds that substantial harm to or loss of significance of assets of
the highest significance, including Scheduled Monuments, Grade | and Il listed
buildings, should be wholly exceptional.

Paragraph 5.9.31 states that, where the proposed development will lead to
substantial harm to (or total loss of significance of) a designated heritage asset, the
SoS should refuse consent unless it can be demonstrated that the substantial harm
to, or loss of, significance is necessary to achieve substantial public benefits that
outweigh that harm or loss.

Paragraph 5.9.32 goes on to say that, where the proposed development will lead to
less than substantial harm to the significance of the designated heritage asset, this
harm should be weighed against the public benefits of the proposal.

Paragraph 5.9.36 states that, when considering applications for development
affecting the setting of a designated heritage asset, the SoS should give appropriate
weight to the desirability of its preservation and, when considering applications that
do not do this, the SoS should give great weight to any negative effects, when
weighing them against the wider benefits of the application. The greater the
negative impact on the significance of the designated heritage asset, the greater the
benefits that will be needed to justify approval.

NPS EN-3

Paragraph 2.10.108 of the NPS EN-3 clearly states that above ground impact of
solar photovoltaic (PV) developments may include the effects on the setting of
Listed Buildings and other designated heritage assets as well as on Historic
Landscape Character, while paragraph 2.10.109 says that below ground impacts,
although generally limited, may include direct impacts on archaeological deposits

5 The Infrastructure Planning (Decisions) Regulations 2010 (legislation.gov.uk)
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3.8.17.

3.8.18.

3.8.19.

3.8.20.

3.8.21.

3.8.22.

3.8.23.

3.8.24.

through ground disturbance associated with trenching, cabling, foundations, fencing,
temporary haul routes, etc.

Paragraph 2.10.113 states that, where a site on which development is proposed
includes, or has the potential to include, heritage assets with archaeological interest,
the applicant should submit an appropriate desk-based assessment and, where
necessary, a field evaluation. These should be carried out using expertise where
necessary and in consultation with the local planning authority. These assessments
should identify archaeological study areas and propose appropriate schemes of
investigation, and design measures, to ensure the protection of relevant heritage
assets.

Paragraph 2.10.118 states that, as the significance of a heritage asset derives not
only from its physical presence but also from its setting, careful consideration should
be given to the impact of large-scale solar farms which depending on their scale,
design, and prominence, may cause substantial harm to the significance of the
asset.

Paragraph 2.10.160 states that solar farms are generally consented on the basis
that they will be time-limited in operation. The SoS should therefore consider the
length of time for which consent is sought when considering the impacts of any
indirect effect on the historic environment, such as effects on the setting of
designated heritage assets.

NATIONAL PLANNING POLICY FRAMEWORK (NPPF)

Paragraphs 195 to 214 of the NPPF relate to conservation and enhancement of the
historic environment and, in broad terms, confirm the same principles as set in the
NPS EN-1 and NPS EN-3 with paragraph 195 stating that heritage assets are
irreplaceable and should be conserved in a matter appropriate to their significance.

Paragraph 197 states that, when considering the designation of conservation areas,
planning authorities should ensure that an area justifies such status because of its
special architectural or historic interest, and that the concept of conservation is not
devalued through the designation of areas that lack special interest.

Paragraph 201 states that planning authorities should identify and assess the
particular significance of any heritage asset that may be affected by a proposal
(including by development affecting the setting of a heritage asset) taking account of
the available evidence and any necessary expertise and that they should avoid or
minimise any conflict between the heritage asset’'s conservation and any aspect of
the proposal.

The NPPF, in Paragraph 213 does provide further insight in relation to conservation
areas by stating that not all elements of a conservation area will necessarily
contribute to its significance. Loss of a building (or other element) which makes a
positive contribution to the significance of the Conservation Area should be treated
either as substantial harm under paragraph 207 or less than substantial harm under
paragraph 208, as appropriate.

LOCAL DEVELOPMENT PLANS

Key policies identified are Darlington Local Plan (DLP) Policy ENV1 — Protecting
and Enhancing Darlington’s Historic Environment and Policy SD5 - Natural Built and
Historic Environment and Policy HE2 — Conserving and Enhancing Stockton’s
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3.8.25.

3.8.26.

3.8.27.

3.8.28.

3.8.29.

3.8.30.

3.8.31.

3.8.32.

Heritage Assets of the Stockton on Tees Local Plan (SoTLP) and County Durham
Plan (CDP) Policy 44 — Historic Environment.

THE APPLICATION

As set in Section 8.6 of ES Chapter 8 [APP-031] the applicant states that a 2 km
study area from the Order Limits has been used for the assessment of potential
likely significant effects to below ground archaeological remains and designated and
non-designated heritage asset upon their heritage significance. There are several
designated heritage assets within the 2km study area. This study area allowed for
archaeological information on heritage assets within close proximity to the proposed
development location to be collected to fully understand the potential for as yet
unrecorded heritage assets to be present within the area potentially affected by the
construction of the solar farm.

For the assessment of indirect impacts, or effects on heritage assets due to a
change in setting, a 5km study area around the Order Limits has been used to
capture any highly designated assets, namely Grade | and Grade II* listed buildings
and Grade | and Grade |I* registered parks and gardens which have the potential to
receive a likely significant effect upon their heritage significance.

As the applicant confirms in paragraph 8.6.3 of ES Chapter 8 [APP-031], there are
no Grade Il listed buildings with exceptional qualities which would be considered to
have high heritage significance in the study area.

Taking into consideration the existing heritage and archaeological conditions in the
study area, which were identified by the applicant and form the baseline described
in section 8.7 of ES Chapter 8 [APP-031], the applicant the goes on to describe, in
section 8.8 of the ES Chapter 8 [APP-031], the potential impacts of the proposed
development on each receptor based on its design, during operation and associated
construction and decommissioning activities.

The applicant also clarifies, in paragraph 8.8.2 and 8.8.3 that mitigation measures
incorporated in the design and construction of the proposed development are
reported as embedded mitigation in ES Chapter 2 The Proposed Development
[APP-025] and will be taken into consideration when reporting potential impacts.
Where further mitigation is deemed required, as a result of a potentially significant
effect, this is termed essential mitigation.

ASSESSMENT OF LIKELY SIGNFICANT EFFECTS

Section 8.10 of ES Chapter 8 [APP-031] sets out the applicant’s assessment of
likely significant effects on cultural heritage and archaeological receptors, with the
overall significance of effects being set out after consideration has been given to
both embedded and essential mitigations. The applicant’s overall assessment is
summarised in Table 8-5 Cultural Heritage and Archaeology assessment summary.

The effects of the proposed development, both direct and indirect effects, on
identified cultural heritage and archaeological receptors during Construction phase,
are set out in paragraphs 8.10.3 to 8.10.17.

At construction, most direct effects identified are deemed negligible. Two effects
were identified as negligible to minor adverse effect, which are not significant for the
purposes of the EIA. These are:
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3.8.33.

3.8.34.

3.8.35.

3.8.36.

3.8.37.

3.8.38.

= linked to presence of remains that may be encountered during construction
related to anomalies identified from the geophysical survey relating to possible
or probable archaeology;

= linked to, as yet unknown, archaeological remains which could be of regional
importance. Where remains of medium heritage significance are encountered,
these will normally be mitigated through design measures set out in Appendix
8.5 Archaeological Management Strategy [APP-149] which will avoid any direct
impacts on archaeological remains. Where remains of Low or Negligible
significance are encountered, these will normally be mitigated through
preservation by record.

In relation to indirect effects at construction stage, the applicant recognises that
there would be an increase in noise and visibility of the construction works,
however, these effects would be temporary and short terms and for the duration of
the construction programme only.

Following from the application of the assessment methodology set out in section 8.4
of ES Chapter 8 [APP-031], the applicant considered the likely significant effects of
the operation stage on:

= Asset Group Three: Bishopton

= Bishopton Conservation Area (Bishopton CA);

= The Scheduled Monument Motte and Bailey Castle 400m south-east of
Bishopton (the Motte and Bailey Castle)

Asset Group Three: Bishopton

In relation to Asset Group Three Bishopton, its formed by Manor Farmhouse,
Church of St Peter, Musgrave Headstone, Remains of Village Cross, Springfield
House with Farm Building, St John’s House and Bishopton War Memorial. The
applicant describes the significance of these assets being vested primarily in the
historic and architectural interest of the constituent listed buildings which range from
medieval to 20th century in origin and attest to the longevity of settlement at
Bishopton. The applicant also recognises that the setting makes a positive
contribution to their significance which allows for an appreciation and understanding
of their historic interest.

In relation to effects, the applicant argues that the proposed development may be
visible from the asset group, however that visibility would not result in a material
alteration of the key elements of significance nor how those elements are
appreciated. The applicant also states that the proposed development would not
intrude on any key views and it would not interrupt any understanding of the
relationship between the listed buildings.

For the reasons stated above, the applicant finds that the proposed development
would result in a negligible effect, which is not significant for the purposes of EIA.

Bishopton CA

In relation to Bishopton CA, the applicant acknowledges that the historic character
of the conservation area is immediately appreciable when entering the settlement
along one of the three primary roads that give access to the village, with the Green,
the main thoroughfare of the village leading to Church View, lined with historic
buildings on both sides separated from the road by small areas of grass,
interspersed with mature trees. The applicant recognises that the character of the
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3.8.39.

3.8.40.

3.8.41.

3.8.42.

3.8.43.

3.8.44.

3.8.45.

3.8.46.

3.8.47.

village remains essentially unaltered throughout but notes that the most significant,
visible change is at the junction between Church View and High Street where the
road forks at the western edge of the Church of St Peter, with a greater proportion
of modern buildings which do not follow the general character or appearance of the
rest of the settlement. Bishopton CA continues south to encompass the Mott and
Bailey Castle which sits adjacent to Bishopton Beck.

The applicant also notes in paragraphs 8.10.43 and 8.10.44 of ES Chapter 8 [APP-
031], the setting of the conservation area is defined by certain identified key views
which include, amongst others, views looking east along The Green, the view of St
Peter’s Church from the south along High Street, the view across the rural
landscape towards the Scheduled Motte and Bailey Castle 400m south east of
Bishopton from Church View/Mill Lane.

The applicant also recognises that the wider setting of the conservation area,
beyond these identified views, comprises a generally rural landscape that has
retained its rural character since the medieval period at least, although was
significantly altered in the late 18th and early 19th centuries through enclosure.

The significance of the asset, as set out by the applicant, is derived from the
conformity of architectural style and construction materials of the constituent
elements which makes a positive contribution to the character and appearance of
the conservation area. The setting of the conservation area also makes a positive
contribution to its significance. The applicant particularly highlights the key view
from Church View/Mill Lane looking to the south-west towards the Motte and Bailey
where the appreciation of the longevity of the settlement is best understood. The
applicant argues, in paragraph 8.10.51 that the remainder of the surrounding
landscape whilst rural, does not make any great contribution to the character or
appearance of the conservation area.

The effects of the proposed development on the Bishopton CA are noted by the
applicant in paragraphs 8.10.52 to 8.10.60 of ES Chapter 8 [APP-031].

The applicant argues that proposed development would not affect the experience of
the character and appearance of the conservation area along the footpath within the
settlement boundaries and recognises that, while the solar PV panels will be a
noticeable addition to the landscape between Bishopton and Old Stillington, this
would not diminish or affect the character and appearance of the Bishopton CA,
which is contained within the settlement core.

The applicant also argues that the two main areas where the proposed development
will be more noticeable from are when moving along Church View/Mill Lane to the
west, entering the limits of the settlement and when walking along the public
footpath from OId Stillington south into Bishopton.

The applicant also states that at Church View/Mill Lane as solar PV panels will be
constructed approximately 60m behind the existing hedgerows to the north, there
will be very limited visibility, if any, of the solar PV panels.

In conclusion, the applicant finds that the proposed development would have a
negligible effect, which is not significant for the purposes of EIA.

The Motte and Bailey Castle

In relation to its setting, the applicant recognises that the landscape around the
asset has remained generally rural in character and that the Motte and Bailey Castle
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3.8.48.

3.8.49.

3.8.50.

3.8.51.

3.8.52.

3.8.53.

3.8.54.

is in a key strategic location in relation to the surrounding area, namely the south
eastern edge of the settlement of Bishopton and Bishopton Beck, affording clear
views across the surrounding landscape in almost all directions.

The significance of the Motte and Bailey Castle, according to the applicant, is
derived from its archaeological interest and its historic interest, as a visible
remaining element of the medieval landscape, the asset attests to the power and
prowess of its former inhabitants and to the associated village of Bishopton.

The applicant also recognises the contributions that the setting makes to the
significance of the asset particularly its relationship with the village which is key in
understanding and appreciating the asset and its historic interest. The applicant also
recognises the contribution of the wider landscape to significance through an ability
to appreciate and understand further the power and influence asserted by the by the
motte and its inhabitants over the wider area with the revenue of the surrounding
rural and agricultural land being the primary source of wealth for any Lord.

The applicant recognises that the proposed development would introduce solar PV
modules into the landscape around the Motte and Bailey Castle with the closest PV
panels proposed to be located approximately 500 m west of it. The applicant also
states that all panel areas will be either located at too far a distance to be
considered within the setting of the asset, screened by vegetation and/or buildings,
or not visible due to the land’s topography. The applicant also states that the solar
PV modules to the west of the asset, although located at a similar elevation will not
be visible.

Due to the primary significance of the asset being defined by its archaeological
interest, which would be unaffected by the proposed development and due to the
fact that the changes in landscape around Bishopton would be neither noticeable
nor appreciable from the asset, the applicant concludes that the proposed
development would lead to a negligible magnitude of change on the asset which is
of High heritage significance resulting in a Negligible Effect not significant for EIA
purposes.

ISSUES CONSIDERED DURING EXAMINATION
HISTORIC ENGLANG (HE)

In its Relevant Representation (RR) [RR-207], HE raised concerns in relation to the
impact of the proposed development on Bishopton, namely through the re-routing to
the west of the Public Right of Way (PRoW) that presently connects the settlement
of Bishopton with Old Stillington. This proposed re-routing would be along the
proposed panel areas which would affect the experience of the conservation area in
its rural setting through an urbanising effect.

Furthermore, HE also said that they disagreed with the applicant in relation to the
rural landscape surrounding the conservation area not making any great
contribution to its character and appearance given that its significance is drawn from
it being a rural conservation area which is best appreciated by its surrounding
countryside.

However, the Statement of Common Ground (SoCG) between the applicant and HE
[REP6-003], signed at the end of the Examination, confirms their concerns have all
been resolved and that, by the end of the Examination, there are no outstanding
concerns in relation to the effects of the proposed development on the any of the
historic or archeologic assets identified by the applicant. Furthermore, the SoCG
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3.8.55.

3.8.56.

3.8.57.

3.8.58.

3.8.59.

3.8.60.

also confirm that there are no concerns regarding the assessment carried out by the
applicant.

DARLINGTON BOROUGH COUNCIL (DBC)

DBC'’s Local Impact Report (LIR) [REP1-023] states that, although some harm has
been identified to the Bishopton CA, DBC considers it to be less than significant and
at the lower end of the scale of harm. DCB therefore found that the proposal is
therefore considered to have neutral impact on heritage assets. As confirmed in the
final version of the SoCG [REP8-029], there were no outstanding concerns in
relation to the effects of the proposed development on heritage or archaeological
assets by the end of the Examination.

BISHOPTON VILLAGES ACTION GROUP (BVAG)

As included in the SoCG [REP8-034], concerns have remained in relation to the
effects of the proposed development on heritage and archaeological assets, namely
the fact that the proposed development would lead to the permanent loss or
damage to archaeological assets, particularly those linked to the Motte and Bailey
Castle and the effects of the proposed development on Bishopton CA and Asset
Group Three: Bishopton. BVAG’s Written Representation (WR) [REP2-042]
expands further on these concerns and confirms that BVAG differ from DBC LIR
[REP1-023] conclusions and consider that the proposal has adverse impacts on
assets of significance which are not mitigated against by either hedging or layout of
the PV panels. BVAG’s WR also states that there are strong concerns which remain
unaddressed about possible damage to protected buildings due to trenching.

The applicant has responded to these concerns in [REP3-005] by stating that
agreement had been reached with HE and DBC on the effects of the proposed
development on Bishopton CA, the Motte and Bailey Castle and effects on
archaeology and that these were deemed to be negligible effects not the significant
for EIA purposes. The applicant also confirms that their assessment has
demonstrated that the proposed development will not be visible within any of the
identified key views and, consequently, cannot alter the character and appearance
of the Conservation Area. The applicant also responded that its assessment does
not identify any material alteration to the key elements of significance and that
would not intrude on any key views from the Asset Group Three: Bishopton.

Specifically, in relation to the Motte and Bailey Castle and BVAG’s concerns
regarding potential the exclusion of this asset from the area wide geophysical
survey, the applicant states that the submitted Archaeological Management
Strategy [APP-149] includes provision for further archaeological investigation works
when the final cable route is known. This would include, amongst other sources of
information, geophysical surveys. BVAG have also raised concerns regarding the
potentially significant harmful effect that the proposed development would have on
the Motte and Bailey Castle with the applicant confirming, in [REP3-005] that it does
not agree with that assessment and that the applicant’s view was agreed with HE.

GREAT STAINTON PARISH MEETING (GSPM)

As included in the SoCG [REP7-007], concerns have remained in relation to the
effects of the proposed development on heritage and archaeological assets, namely
Grade Il listed buildings located within Great Stainton. The SoCG goes on to say
that the character of these sites stems from the landscape which they are situated in
and therefore the urbanisation of the landscape through the proposed development
would have a detrimental effect on the setting of these heritage assets.
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3.8.61.

3.8.62.

3.8.63.

3.8.64.

3.8.65.

The applicant’s response stresses that ES Chapter 8 [APP-031] concluded that
there would be no effects on the setting of the heritage assets mentioned and that
these assets where discussed included and discussed in Table 2 - Designated
heritage assets of the Technical Appendix 8.2: Historic Environment Settings
Assessment [APP-146]. In this table, the applicant has found that the area of the
Order Limits does not contribute towards the heritage significant of the assets. The
applicant’s view is this is due to the listed buildings deriving their heritage
significance from their historic and architectural interests. Furthermore, the setting of
these assets is confined to the cluster settlement along Elstob Lane and Glebe
Road and, although there is some limited intervisibility between Glebe Road and the
Order Limits, the setting of these assets is contained within the main streets and the
area of the Order Limits does not contribute towards the heritage significance of the
assets.

ExA

The ExA asked a series of written question to the applicant in relation to the historic
environment. Key concerns for the ExA were the impacts of the proposed
development on Bishopton CA, the applicant’s consideration of any harm or loss
that may result from the development and the impact of proposed underground
cabling works on the Motte and Bailey Castle (ExQ1 HEN.1.3, HEN.1.5., HEN.1.6,
HEN.1.7) [PD-004]. The ExA also had queries, at ExQ2 [PD-011] following from
further exploration of the applicant’s approach to the identification of harm at ISH2.

The applicant, in its response to HEN.1.3 [REP2-007], confirms that it does
recognise that the setting of Bishopton’s CA does make a positive contribution to its
significance. However, the applicant confirms it has found that this is, in particular,
derived from two key elements: the view from Church View/Mill Lane looking to the
south-west towards the Scheduled Monument Motte and Bailey Castle, and when
moving along High Street from Redmarshall Lane with the motte and bailey on the
westerly side. The applicant further notes, in its response to HEN.1.3, that
Paragraph 8.10.51 of ES Chapter 8 [APP-031] specifically notes that the rural
surroundings do not make any great contribution to that significance.

In response to the ExA’s concerns as set out in ExQ1 HEN.1.5 [PD-004], the
applicant states that through its assessment it was able to establish that, although
there is some theoretical visibility between the Scheduled Monument Motte and
Bailey Castle, the visibility on the ground will be less that that suggested by the
plan. It also goes on to state that, although it recognises that the wider setting of the
Scheduled Monument Motte and Bailey Castle makes a contribution to the
significance of the asset through the understanding of how power and influence was
transferred to the lords through control of the land, that this would not be lost nor
diminished through the introduction of the proposed development.

ExA’s HEN.1.6 [PD-004] related to the proximity of the cable route to the Schedule
Scheduled Monument Motte and Bailey Castle. The applicant introduced a series of
changes to the Outline Construction Environmental Management Plan (0CEMP)
[REP8-012], which included fencing off the scheduled monument area during
construction including a 5m buffer to avoid accidental encroachment, toolbox talks
prior to commencement of work to inform contractors of requirements and
procedures and archaeological monitoring to take place during works in the vicinity
of the monument. This would be secured through Requirement 4 of the dDCO
[REP9-006]. The applicant also confirmed that further archaeological work would be
undertaken along the proposed cable routes should consent be granted, to refine
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3.8.66.

3.8.67.

3.8.68.

3.8.69.

3.8.70.

procedures to be included within the finalised Construction Environmental
Management Plan (CEMP).

ExA’s ExQ1 HEN.1.8 [PD-004] and ExQ2 HEN.2.3 [PD-011] related to the
applicant’s assessment in light of the requirements set in the Planning Act 2008
(PA2008). The EXA stressed in its written questions to the applicant that the
PA2008 requires the decision-makers to have regard to the desirability of preserving
the asset or its setting, including considering any harm or loss that may result from
the development. The applicant assured the EXA, in its response to ExQ2 HEN.2.3
[REP5-031], that its assessment has concluded there will be no harm to the
significance of any designated heritage assets through a change in their setting,
considering the application of the mitigation measures set out within ES Technical
Appendix 8.5 Archaeological Management Strategy [APP-149]. In its response to
ExQ1 HEN.1.8 [REP2-007] the applicant goes on to state that this approach is
agreed with HE as set out in the Statement of Common Ground submitted at
Deadline 1 [REP1-014], and is understood to be agreed with DBC based on the
comments in the Local Impact Report [REP1-023].

The ExA asked further questions of the applicant’'s methodology for the assessment
of significance of effects at ISH2, namely the applicant’s apparent use of “negligible
effect” to describe the same type of effect as “no effect”. At ISH2, as set out in
[EV10-006] and in response to action point ISH2-05 [REP5-032], the applicant
confirmed that this was its approach and that, in relation to the assessment
presented in ES Chapter 8 [APP-031] in all instances, where a Negligible Effect is
reported, this equates to No Effect. It is also worth noting that HE, in its response to
ExQ2 [REP5-040], has confirmed that the methodology used by the applicant in
relation to “negligible effect” being used to describe the same type of effect as “no
effect” is standard methodology that is common to many EIA projects and that HE
understands that d a negligible significance of effect to be a no impact or a neural
impact which may not require mitigation.

CONCLUSIONS
GENERAL CONSIDERATIONS

In reaching its conclusions, the ExA has had regard to the desirability of preserving
any listed building, preserving or enhancing the character or appearance of
conservation areas and preserving schedule monuments or their setting, as set out
in Regulation 3 of the Infrastructure Planning (Decisions) Regulations 2010.

The ExA has also taken into consideration relevant national and local policy
including the need to give considerable importance and weight to the desirability of
preserving all heritage assets and its setting and opportunities for new development
within the setting of heritage assets, to enhance or better reveal their significance.

The EXA also notes as per paragraph 5.9.36 of the NPS EN-1, when considering
applications for development affecting the setting of a designated heritage asset,
the SOSESNZ should give appropriate weight to the desirability of preserving the
setting of such assets and treat favourably applications that preserve those
elements of the setting that make a positive contribution to, or better reveal the
significance of, the asset. When considering applications that do not do this, the
Secretary of State should give great weight to any negative effects, when weighing
them against the wider benefits of the application. The greater the negative impact
on the significance of the designated heritage asset, the greater the benefits that will
be needed to justify approval.
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3.8.71.

3.8.72.

3.8.73.

3.8.74.

3.8.75.

3.8.76.

3.8.77.

HE and DBC are content with the applicant’s assessment methodology and have
agreed it is appropriate. Overall, and as a whole, the ExA has no reason to disagree
with the view and find that the applicant has undertaken an assessment of the likely
significant heritage impacts of the proposed development and, in that regard, find
there is compliance with paragraph 5.9.9, 5.9.22 of the NPS EN-1 and paragraphs
2.10.108, 2.10.109, 2.10.113, 2.10.118 and 2.10.160 of NPS EN-3.

Following the consideration of the methodology set out in ES Chapter 8 [APP-031],
the applicant has not reported any significant effects in relation to the heritage
assets identified. And as confirmed by the applicant, in the case of its assessment
presented in ES Chapter 8 [APP-031] and in all instances, where a Negligible Effect
has been reported, this equates to No Effect and should be interpreted by the ExA
as such.

CONSTRUCTION

Mitigation for cultural heritage and archaeology assets during the construction stage
is provided in the Outline CEMP [REP8-012/013] which includes additional
mitigation, following from discussions during the Examination, to protect the Motte
and Bailey Castle from proposed works during construction. Proposed mitigation is
also proposed for known and unknown archaeological remains which includes the
use of above ground foundations to remove any intrusive groundworks and, where
mitigation by design is not possible or warranted, mitigation through preservation by
record will be applied.

Having considered paragraphs 5.9.1 to 5.9.36 of NPS EN-1 and 2.10.107 to
2.10.119 of NPS EN-3, what would constitute a reasonable worst case scenario, the
low likelihood of finding archaeological remains of any importance and the secured
mitigation proposed in the eventuality that any archaeological remains were to be
found, the ExA agrees with the applicant that there would be no effects from the
proposed development on any heritage assets and even the potential discovery of
unknown heritage assets has been suitably mitigated against to reduce any
potential effects to no effect.

OPERATION

In relation to effects from the proposed development during the operation phase, the
applicant has identified a series of assets for detailed assessment as the proposed
development was deemed to have the potential to change (diminish or otherwise
harm) either the asset or its setting.

Having reviewed the information submitted by the applicant in relation to those
assets, namely, Asset Group Three: Bishopton, Bishopton Conservation Area and
the Motte and Bailey Castle, the ExA agrees with the applicant’s approach and
overall conclusion in relation to the effects of the proposed development on these
assets, as set out in Table 8-5 Cultural Heritage and Archaeology assessment
summary of ES Chapter 8 [APP-031], in all cases apart from in relation to the
Bishopton CA.

Bishopton CA

Although the ExA agrees with the applicant’s overall methodology, the ExA is also
aware that the applicant’'s own assessment confirms, in relation to the effects of the
proposed development on the setting of Bishopton CA, that it would be a noticeable
addition to the landscape.
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3.8.78.

3.8.79.

3.8.80.

3.8.81.

3.8.82.

3.8.83.

3.8.84.

3.8.85.

Paragraph 5.9.28 of NPS EN-1 does state that any harm or loss of significance of a
designated heritage asset, including from development within its setting, should
require clear and convincing justification.

The applicant does not dispute that the setting of the Bishopton CA makes a
positive contribution to its significance. However, the applicant argues, as set in
paragraphs 8.10.49 to 8.10.51 of ES Chapter 8 [APP-031] that this is, for the most
part, through the key view from Church View/Mill Lane looking to the south-west
towards the motte and bailey. The applicant then goes on to state that the
remainder of the surrounding landscape while rural, does not make any great
contribution to the character and appearance of the conservation area.

Although the ExA agrees with the applicant that the view identified is key to the
significance of Bishopton CA, the ExA finds that the surrounding landscape makes a
smaller, but still valid, contribution to its significance. This is mostly due to the fact
that surrounding rural and verdant landscape, because of its openness and
unobstructed views towards the centre of Bishopton provides a clear contrast
between the more built up centre of the village area and the openness of the rural
landscape that surrounds it. This is particularly marked by the fact that the the
centre of Bishopton village lies on slightly higher ground than the surrounding
landscape, therefore enhancing and contributing to the setting of Bishopton CA. The
topography of the land alongside with the contrast between the more built up centre
of the village area and the openness of the rural landscape that surrounds, creates
a sense of anticipation as one approaches Bishopton.

The proposed development, specifically Panel Area F [REP2-021], would extend
fairly close to the edge of Bishopton CA [REP2-035] thereby affecting the
appearance and sense of space of the rural area, which does make a contribution to
the setting of the heritage asset. This change would be particularly noticeable from
the proposed new diverted public footpath from Old Stillington south to Bishopton
which would run alongside proposed Panel Area F.

As the proposed new diverted public footpath would cut through the middle of Panel
Area F, it would be dominated by the proposed landscape screening on either side,
as set out in Sheet 10 of [REP6b-008], which would need to be of sufficient height to
provide effective screening and mitigation. This would create a considerably
different approach to Bishopton CA for all users of the PRoW and would noticeably
change the setting of a designated heritage asset.

As set in paragraph 5.9.28 of NSP EN-1, the SoOSESNZ should give considerable
importance and weight to the desirability of preserving all heritage assets and any
harm or loss of significance, including from development in its setting, should
require clear and convincing justification.

Considering that part of the significance of the asset, as the ExA has set out, comes
from the contrast between the open rural green fields that surround it and the built-
up centre of the village itself, it is the ExA’s view that the proposal would cause
harm to the significance of the heritage asset by virtue of development in its setting.

Bishopton’s CA Character Appraisal [REP2-034] seems to further strengthens the
ExA’s view on this matter as it includes several references to the agricultural fields
in the context of the historical development of the village, which is one of the
defining features of its special interest.
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3.8.86.

3.8.87.

3.8.88.

3.8.89.

3.8.90.

3.8.91.

The applicant justifies its assessment of negligible effect, or no effect, in paragraph
8.10.59 where it states that the proposed development would not affect the
experience of the character and appearance of the conservation area along the
footpath within the settlement boundaries. The applicant goes on to state that, while
the solar PV panels will be a noticeable addition to the landscape between the two
settlements, this would not diminish or affect the character and appearance of the
Bishopton Conservation Area, which is contained within the settlement core.

However, it is the view of the ExA that it will affect the setting of the Conservation
Area and that its setting, viewed from this PRoW, does make a valid positive
contribution the significance of Bishopton CA.

As set out in paragraph 5.9.28 of NSP EN-1, the SoOSESNZ should give
considerable importance and weight to the desirability of preserving all heritage
assets and any harm or loss of significance, including from development in its
setting. For the reasons above, it is the ExA’s view that the proposed development
would cause harm to the significance of the Bishopton CA because its located and
visible within its setting and the setting makes a positive contribution to its
significance.

Having therefore considered the guidance set out in the NPS EN-1 and NPS EN-3
and taking into consideration the statutory approach to heritage assets and the
proposed mitigation as set out in the Environmental Masterplan [REP6b-008], the
ExA finds that there would be harm caused to a heritage asset, Bishopton’s CA.

However, the ExA agrees with the applicant that this harm would be limited as it
would not be to a key view or a key aspect of the setting of the Bishopton CA. The
connection between the village and the surrounding agricultural fields would still be
appreciated from most key points and key vistas from Bishopton CA. Furthermore,
the fields can be re-instated to their agricultural use after the decommissioning of
the proposed development. For these reasons, the ExA classes this harm to be low
level and less than substantial. This is also the view of HE and DBC as set out in
response to ExQ2 HEN.2.3 in [REP5-040] and [REP5-037] which do seem to agree
that any harm would be towards the lower and less than substantial with a neutral
impact that would not alter the ES.

However low, where there is harm, the SoS must give that harm considerable
importance and weight. Paragraph 5.9.32 of NPS EN-1 does require, where the
proposed development would lead to less than substantial harm to the significance
of designated heritage assets, this harm should be weighed against the public
benefits of the proposal. This matter will be taken into consideration and addressed
as part of Chapter 4, the planning balance.

Matters to be taken to Chapter 4 and the planning balance

— At construction phase, the ExA agrees with the applicant that there would be
no effects from the proposed development on any heritage assets and even
the potential discovery of unknown heritage assets has been suitably
mitigated against to reduce any potential effects to no effect.

— At operation phase, the ExA agrees with the applicant’s approach and
overall conclusion in relation to the effects of the proposed development on
all cases apart from in relation to the Bishopton CA.

— In relation to Bishopton CA, the EXA finds that the surrounding landscape
makes a smaller, but still valid, contribution to its significance and that the
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proposed development, specifically Panel Area F [REP2-021], would extend
fairly close to the edge of Bishopton CA [REP2-035] thereby affecting the
appearance and sense of space of the rural area, which does make a
contribution to the setting of the heritage asset. As the proposed new
diverted public footpath would cut through the middle of Panel Area F, it
would be dominated by the proposed landscape screening on either side,
creating a considerably different approach to Bishopton CA for all users of
the PRoW and noticeably changing the setting of a designated heritage
asset.

The ExA’s is therefore of the view that the proposal would cause harm to the
significance of the heritage asset.

the less than substantial harm to designated heritage assets is to be
weighed against the public benefits of the proposal, in accordance with
paragraphs 5.9.28, 5.9.32, and 5.9.36 of NPS EN-1 and paragraph 2.3.8 of
NPS EN-3.
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3.9.

3.9.1.

3.9.2.

3.9.3.

3.94.

3.9.5.

NOISE AND VIBRATION
INTRODUCTION

This section examines the effects of the proposed development in relation to noise
and vibration.

POLICY CONSIDERATIONS

‘Paragraph 5.12.13 of the overarching National Policy Statement (NPS) EN-1 states
that the Secretary of State for Energy Security and Net Zero (SoSESNZ) should
consider whether mitigation measures are needed for both operational and
construction noise over and above any which may form part of the project
application. In doing so the SOSESNZ may wish to impose mitigation measures.
Any such mitigation measures should take account of the national planning policy
framework (NPPF) or any successor to it and the planning practice guidance on
noise. The succeeding paragraph 5.12.17 of NPS EN-1 advises that the SOSESNZ
should not grant development consent unless they are satisfied that the proposals
will meet the following aims, through the effective management and control of noise

= avoid significant adverse impacts on health and quality of life from noise
= mitigate and minimise other adverse impacts on health and quality of life from
noise’

Paragraph 5.12.18 of NPS EN-1 emphasises that when preparing the Development
Consent Order (DCO), the SOSESNZ should consider including measurable
requirements or specifying the mitigation measures to be put in place to ensure that
noise levels do not exceed any limits specified in the development consent. These
requirements or mitigation measures may apply to the construction, operation, and
decommissioning of the energy infrastructure development. It is also stipulated in
paragraph 2.7.98 of NPS EN-3 that the SOSESNZ should consider the noise and
vibration impacts according to section 5.12 of EN-1 and, be satisfied that noise and
vibration will be adequately mitigated through requirements attached to the consent.

OTHER LOCAL AND NATIONAL POLICIES

Paragraph 187 of the NPPF 2024 mentions that Planning policies and decisions
should contribute to and enhance the natural and local environment by preventing
new and existing development from contributing to, being put at unacceptable risk
from, or being adversely affected by, unacceptable levels of noise pollution. The
succeeding paragraph 198 emphasises that that new developments should mitigate
and reduce to a minimum potential adverse impact resulting from noise from new
development and, avoid noise giving rise to significant adverse impacts on health
and the quality of life.

It is stated in paragraph 5.3.7 of the 2022 adopted Darlington Local Plan that all new
developments that may cause noise pollution, either individually or cumulatively, will
be required to incorporate measures to prevent and reduce their pollution so as not
to cause unacceptable impacts on the living conditions of all existing and potential
future occupants of land and buildings. The later paragraph 5.4.1 advises that new
development will be supported where it is suitably located and is acceptable in
terms of noise, disturbance and vibration.
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3.9.6.

3.9.7.

3.9.8.

3.9.9.

THE APPLICATION

‘The assessment of the noise and vibration aspect of the proposed development is
discussed in environmental statement (ES) Chapter 11 noise and vibration [APP-
034]. This document is supported by ES addendum - construction noise [REP4-
012], design approach document (DAD) [REP8-022] plus the following ES
appendices

2.6 Construction Environmental Management Plan (CEMP) [REP8-012]

2.7 Decommissioning Environmental Management Plan (DEMP) [REP5-015]
2.8 Construction Traffic Management Plan (CTMP) [REP8-014]

11.1 Noise and Vibration Guidance [APP-154]

11.2 Noise Monitoring Data [APP-155]

11.3 Details of Noise Model [APP-156]

11.4 BS4142 Assessment Calculations [APP-157]

11.5 Selection of Background Levels [APP-158]

12.1 Transport Statement [REP2-004]

BASELINE

Section 11.7 of ES Chapter 11 [APP-034] describes the baseline conditions of
existing sensitive receptors for each of the panel areas, comprising residential
properties, local farms and ecological features. It also confirms that noise monitoring
surveys were undertaken. Table 11-9 of ES Chapter 11 [APP-034] shows the noise
monitoring sites including grouped residential receptors while the pertinent results
are contained in Table11-10. The study indicates that the average noise level that is
exceeded 90 per cent of the time for the surveyed areas is 38db during the day and
28db at nighttime, the source of which is predominantly related to vehicular traffic.

CONSTRUCTION, OPERATION AND DECOMMISSIONING PHASES’ IMPACTS

‘Section 11.8 of ES Chapter 11 [APP-034] examines the potential noise impacts of
the proposed development during its construction, operational and
decommissioning phases as follows

= construction: These effects are largely associated with construction vehicles
traversing to and from the Order limits of the proposed development and
construction activities encompassing preparatory works, installation of solar PV
modules and supporting equipment, site clearance and ground excavation. It is
envisaged that these noise impacts would be controlled by the CEMP [REP8-
012], which is secured by Requirement 4 of the draft development control order
(dDCO) [REP9-006]

= operation: This phase is projected to produce low noise levels relating to
minimal vehicular traffic to and from the proposed development and, supporting
infrastructure including inverters and transformers, battery energy storage
system (BESS) and the on-site substation

= decommissioning: The effects would be like those of the construction stage
and, would be managed through the DEMP, which would be secured by
Requirement 5 of the dDCO [REP9-006]

EMBEDDED MITIGATIONS

Section 11.9 of ES Chapter 11 [APP-034] explains that the mitigation measures
incorporated into the design and construction of the proposed development are
channelled towards avoiding and preventing adverse environmental effects. These
comprise siting inverters and any other sources of noise accompanying the
operational phase of the proposed development as far as reasonably possible to a
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3.9.10.

3.9.11.

3.9.12.

3.9.13.

minimum of 300m from existing sensitive receptors. In addition, the inverters will be
encapsulated in containers for further reduction in noise levels. These measures are
incorporated in the DAD [REP8-022], which would be secured through the
Requirement 3 of the dDCO [REP9-006].

LIKELY SIGNIFICANT EFFECTS (LSE) - CONSTRUCTION, OPERATION AND
DECOMMISSIONING STAGES

CONSTRUCTION

The applicant describes the proposed development’'s LSE on noise and vibration
during its construction, operation and decommissioning phases with relevant
essential mitigation measures, plus the overall significance of the residual effects, in
section 11.10 of ES Chapter 11 [APP-034]. Various British Standards and Planning
Practice Guidance detailed in ES Appendix 11.1 [APP-154] were used to predict the
ambient noise levels and the noise readings above which construction activities may
cause a significant impact, for each of the surveyed sites, as shown in Table 11-11
of ES Chapter 11 [APP-034]. The LSE of noise relating to construction activities and
related vehicular traffic in the construction stage is explained in paragraphs 11.10.3
to 11.10.13 of the same paper.

The applicant predicts that the construction actions of the proposed development
would likely produce short-term increases in noise levels at the proximate receptors
over the recommended limits in Table 11-11 mentioned above, but these would be
dependent on the sound power levels of the machines used, the distance to the
properties, the presence of screening or reflecting surfaces and the ability of the
intervening ground to absorb the noise. The ES considers that the construction
activities would likely create short-term moderate adverse effect, which is not
significant and concludes that, with the proposed implementation of the best
working practices detailed in the CEMP to minimise the levels of noise generated by
the construction works, no essential mitigation is deemed necessary.

As for the LSE of vehicular traffic, the applicant states that while there may be
immediate temporary noise impacts due to the low predicted traffic increase as
outlined in ES Chapter 12 [APP-035], these would not be sufficient to constitute a
significant effect owing to the temporary nature and relatively low volume of
movements. Therefore, there is likely to be a short-term adverse effect, which is
considered not significant, hence no essential mitigation is required.

Paragraphs 11.10.14 to 11.10.29 of ES Chapter 11 [APP-034] illustrate the LSE of
vibration relating to construction activities. The most common form of vibration is
linked with the proposed piling works. The ES states that the applicant’s
consultant’s field trial measurements of ground vibration from construction
machinery (worst-case scenario) was used to estimate the vibration levels (Table
11-12 of ES Chapter 11 [APP-034]). The ES then explains that while the British
Standard BS6472: 2008 ‘Guide to Evaluation of Human Exposure to Vibration in
Buildings’ suggests that complaints due to continuous vibration are rare in
residential situations below a Peak Particle Velocity (PPV) of 0.8mm per second
(/sec), the proposed earthworks and construction works would be sporadic and that
all the 5 machineries tested in the trial produced PPVs of less than or approximately
0.8mm/sec at the evaluated distances. The ES thus concludes that there is likely to
be no effect, and no essential mitigation is therefore required.
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3.9.14.

3.9.15.

3.9.16.

3.9.17.

3.9.18.

OPERATION

The LSE of noise and vibration emanating from the proposed development during
its operation phase are discussed in paragraphs 11.10.30 to 11.10.62 of ES
Chapter 11 [APP-034]. A noise model (SoundPLAN v8.2 software), detailed in ES
Appendix 11.3 [APP-156], was used to predict the potential operation noise from the
proposed development. The estimated noise levels were based on connected
equipment (DC converter, battery, inverter and transformer), modelled on a worst-
case scenario that all were operating at 100 per cent capacity, which reflects
daytime and night-time assessment periods.

Background sound levels were measured throughout the daytime and night-time,
with the average calculated for each monitoring site, as detailed in Table 11-13 of
ES Chapter 11 [APP-034]. The applicant then used the effect significance matrix in
Table 11-8 of ES Chapter 11 [APP-034], which is based on professional judgement,
to decide the significance of effect of the magnitude of change due to the proposed
development and the evaluation of the sensitivity of the affected receptors. The ES
subsequently concluded that the magnitude of change of noise and vibration would
be negligible, with no significance of effect and consequently, no mitigation is
required.

DECOMMISSIONING

As the intensity and duration of work at this stage are expected to be like those in
the construction phase, the applicant has projected that the LSE of noise and
vibration at this stage would be comparable to the construction phase. Therefore,
the LSE on noise and vibration is likely to be a short-term moderate adverse effect,
which would not be significant as to necessitate any essential mitigation.

MITIGATION MONITORING

Section 11.11 of ES Chapter 11 [APP-034] explains that the applicant has not
proposed to undertake noise and vibration monitoring during the construction and
operation of the proposed development, as relevant noise and vibration would be
short-term and, due to the low predicted noise levels, monitoring is deemed
unnecessary during its operation stage. The ES concludes that noise and vibration
effects would be limited to short periods of time and not for longer than one month in
any location given the transient nature of the construction. Mitigation measures are
shown in Table 11.14 of ES Chapter 11 [APP-034] alongside the embedded
mitigations in ES Chapter 2 [APP-025], secured via the design principles detailed in
the DAD [REP8-022].

ISSUES CONSIDERED DURING THE EXAMINATION

INADEQUATE EVALUATION OF NOISE IMPACT ON OTHER SENSITIVE
RECEPTORS

The final SoCGs of Darlington Borough Council (DBC) [REP8-029] and Durham
County Council (DCC) [REP8-028] agree with the applicant’'s assessment. The
SoCGs with outstanding reservations on this matter are those of Bishopton Villages
Action Group (BVAG) [REP8-034], Great Stainton Parish Meeting (GSPM) [REP7-
007] and Stockton-on-Tees Borough Council (SBC) [REP8-030]). At the issue
specific hearing (ISH) 6 conducted on 27 November 2024, queries were raised by
BVAG and Bishopton Parish Council (BPC) in relation to the applicant’s lack of
detailed assessment of noise impact on horses, given that there are 8 livery stables
maintaining over 200 horses in the vicinity of the proposed development. BVAG and
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3.9.19.

3.9.20.

3.9.21.

3.9.22.

3.9.23.

BPC also considered that the noise impact on horses would culminate in reduced
business for the livery stables.

In response, the applicant referred to paragraphs 1.4.5 and 1.4.6 of the Noise and
Vibration Addendum [REP4-012] which assessed the noise impact on the 2
identified equestrian-related businesses around Panel Area F and concludes that
the LSE of noise on these receptors would be moderate for a period of time less
than a month and, subsequently resulted in the inclusion of further mitigation
measures in Table 4-7 of the CEMP [REP8-012]. The applicant also stated that it is
committed to engaging more with those businesses once the final construction
methods are known. Additionally, the applicant considered that the assessment
made was based on a worst-case piling method and there is the potential that a
quieter procedure may be adopted. The applicant also added that the affected
businesses may be encouraged to relocate horses during the noisiest periods of
work.

At the ISH7, the ExA asked the applicant to clarify the in-combination effect
statement made in paragraph 13.4.2 of ES Chapter 13 [APP-036] that human
receptors in proximity to the works including recreational resources could
experience multiple adverse or beneficial impacts associated with noise and
vibration during the construction, operation and decommissioning stages. The
applicant referred the ExA to Table 1-1 of ES Appendix 13.1 [APP-160], which
considers the in-combination effects in detail and concludes that no significant effect
of interactions is expected and that each individual effect is unlikely to work in
combination to generate a significant effect.

The unresolved SoCG with SBC relates to its request that the applicant should have
included properties within Stockton-on-Tees area in its noise impact assessments.
The applicant considers that [REP8-029] the dwellings in Stockton-on-Tees are at
distances that are greater than 300m from the Order limits of the proposed
development and in any event, the submission of the CEMP secured under
Requirement 4 of the dDCO [REP9-006] would be subject to consultation with SBC.

INTENSITY OF NOISE GENERATED BY THE ELECTRICAL
INFRASTRUCTURE OF THE PROPOSED DEVELOPMENT

The ExA in its ExQ3 asked the applicant to confirm what the average typical levels
of noise produced by the panels and the BESS would be during the operation stage
of the proposed development and how these would compare with other levels of
noises that interested parties are customarily accustomed to. The applicant stated
[REP7-010] that the solar panels do not emit noise, but the main sources of noise
would be from the cooling systems of the electrical infrastructure (transformers,
inverters and BESS units) supporting the solar panels. The applicant also
considered that the specific noise levels predicted at the nearby existing sensitive
receptors (less than 40dB) would be equivalent to a noise level below that
experienced in a typical quiet residential neighbourhood, or domestically of the
vibration of a modern refrigerator. In this respect the ExA also notes that the specific
noise concern raised by BPC [REP6-030] arises from humming from inverters.

CONCLUSIONS

The EXA is satisfied that the assessment set out in the ES meets the requirements

of NPS EN-1 and NPS EN-3. The EXA is also satisfied that no significant noise and
vibration effects are likely to arise from the proposed development. In relation to the
applicant’s unresolved SoCG with Bishopton Villages Action Group (BVAG) [REP8-
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3.9.24.

034] and Great Stainton Parish Meeting (GSPM) [REP7-007], although the
applicant’s assessment concludes a moderate adverse effect resulting from
construction noise, this impact is nevertheless restricted to momentary periods of
daytime hours. The ExA has noted that this short-term effect would be managed by
best working practices proposed in the CEMP in conformity with paragraph 5.12.17
of NPS EN-1.

Consequently, the ExA, having regard to the embedded mitigations in the DAD
[REP8-022] plus the required obligations in the CEMP [REP8-012], DEMP [REP5-
015] and CTMP [REP8-014], to be secured by Requirements 4, 5 and 6 of the
dDCO [REP9-006] separately, is content that the ES has sufficiently evaluated the
noise and vibration aspect of the proposed development and demonstrated that it
would not have any significant impact. Furthermore, the ExA considers that, subject
to the mitigation measures identified in the ES and DAD, the impacts of the
proposed development during its construction, operation and decommissioning
stages would be adequately mitigated, in line with paragraphs 5.12.13 and 5.12.18
of NPS EN-1 and 2.7.98 of NPS EN-3 plus paragraphs 187 and 198 of NPPF. The
ExA therefore considers that the effect of noise and vibration from the proposed
development would be neutral and does not weigh for or against the making of the
Order.

Matters to be taken to Chapter 4 and the planning balance

— The ES has considered the environmental impact of the noise and vibration
aspect of the proposed development in accordance with paragraphs 5.12.17
of NPS EN-1 and 2.7.98 of NPS EN-3 plus paragraph 187 of NPPF. Albeit
the ES concludes a moderate adverse effect resulting from construction
noise, this impact is nonetheless limited to momentary periods of daytime
hours. The ExA has subsequently deemed that the embedded mitigation
measures in the ES and DAD [REP8-022], plus the required obligations in
the CEMP [REP8-012], DEMP [REP5-015] and CTMP [REP8-014], to be
secured by Requirements 4, 5 and 6 of the dDCO [REP9-006]
correspondingly, in conformity with paragraph 5.12.13 and 5.12.18 of NPS
EN-1 and 198 of NPPF, would be adequate in mitigating any negative
impacts to an acceptable level.

— The EXA therefore assigns this impact neutral weight in the planning balance
in the making of the Order.
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3.10.

3.10.1.

3.10.2.

3.10.3.

3.10.4.

3.10.5.

3.10.6.

FLOOD RISK AND WATER ENVIRONMENT
INTRODUCTION

This section examines the effects of the proposed development in relation to flood
risk and water environment.

POLICY CONSIDERATIONS

Paragraph 5.16.12 of the overarching National Policy Statement NPS-EN1 states
that the Secretary of State for Energy Security and Net Zero (SoSESNZ) will need
to give impacts on the water environment more weight where a project would have
an adverse effect on the achievement of the environmental objectives established
under the Water Environment (Water Framework Directive) (England and Wales)
Regulations 2017.

It is also recommended in paragraph 5.16.16 of NPS EN-1 that the SOSESNZ
should consider proposals to mitigate adverse effects on the water environment and
any enhancement measures put forward by the applicant and whether appropriate
requirements should be attached to any development consent ‘and/ or’ planning
obligations are necessary.

As advised in paragraph 5.16.8 of NPS EN-1, the SoOSESNZ should consider
whether mitigation measures are needed over and above any which may form part
of the project application. A construction management plan may help codify
mitigation at that stage.

Paragraph 5.8.36 of NPS EN-1 prescribes that in determining an application for
development consent, the SOSESNZ should be satisfied that where relevant:

= the application is supported by an appropriate flood risk assessment (FRA).

= the sequential test has been applied and satisfied as part of site selection.

= asequential approach has been applied at the site level to minimise risk by
directing the most vulnerable uses to areas of lowest flood risk.

= the proposal is in line with any relevant national and local flood risk
management strategy.

= Sustainable Drainage System (SUDS) has been used unless there is clear
evidence that its use would be inappropriate.

= in flood risk areas the project is designed and constructed to remain safe and
operational during its lifetime, without increasing flood risk elsewhere (subject to
the exceptions set out in paragraph 5.8.42).

= the project includes safe access and escape routes where required, as part of
an agreed emergency plan, and that any residual risk can be safely managed
over the lifetime of the development.

Paragraph 5.8.38 of NPS EN-1 specifies that the Development Consent Order
(DCO), or any associated planning obligations, will need to make provision for
appropriate operation and maintenance of any SUDS throughout the project’s
lifetime. Where this is secured through the adoption of any SUDS features, any
necessary access rights to property will need to be granted. The following
paragraph 5.8.39 requires that where relevant, the SOSESNZ should be satisfied
that the most appropriate body is being given the responsibility for maintaining any
SUDS, considering the nature and security of the infrastructure on the proposed
site. Responsible bodies could include, for example the landowner, the relevant lead
local flood authority or water and sewerage company (through the Ofwat-approved
Sewerage Sector Guidance), or another body, such as an Internal Drainage Board.
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3.10.7.

3.10.8.

3.10.9.

3.10.10.

3.10.11.

3.10.12.

Paragraph 5.8.42 of NPS EN-1 states that exceptionally, where an increase in flood
risk elsewhere cannot be avoided or wholly mitigated, the SOSESNZ may grant
consent if they are satisfied that the increase in present and future flood risk can be
mitigated to an acceptable and safe level and taking account of the benefits of and
need for nationally significant energy infrastructure.

Paragraph 2.10.84 of NPS EN-3 mentions that FRA will need to consider the impact
of drainage, but as solar PV panels will drain to the existing ground, the impact will
not generally be significant. Paragraph 2.10.85 goes on to say that where access
tracks need to be provided, permeable tracks should be used, and localised SUDS,
such as swales and infiltration trenches, should be used to control any run-off where
recommended. Then, paragraph 2.10.86 of NPS EN-3 instructs that given the
temporary nature of solar PV farms, sites should be configured or selected to avoid
the need to impact on existing drainage systems and watercourses.

‘Paragraph 170 of the National Planning Policy Framework (NPPF) 2024 mentions
that inappropriate development in areas at risk of flooding should be avoided by
directing development away from areas at highest risk (whether existing or future)
and the following paragraphs 173 to 175 state that all plans should apply a
sequential, risk-based approach to the location of development, taking into account
all sources of flood risk, to steer new development to areas with the lowest risk of
flooding from any source. The later paragraphs 177 to 180 advise that having
applied the sequential test, if it is not possible for development to be located in
areas with a lower risk of flooding (taking into account wider sustainable
development objectives), the exception test that meets the following criteria may
have to be applied

= the development would provide wider sustainability benefits to the community
that outweigh the flood risk

= the development will be safe for its lifetime taking account of the vulnerability of
its users, without increasing flood risk elsewhere, and, where possible, will
reduce flood risk overall.’

Paragraphs 181 to 182 of NPPF 2024 emphasise that when determining any
planning applications, local planning authorities should ensure that flood risk is not
increased elsewhere and, applications which could affect drainage on or around the
site should incorporate SUDS to control flow rates and reduce volumes of runoff
and, which are proportionate to the nature and scale of the proposal. It is stated in
paragraph 5.1.17 of the 2022 adopted Darlington Local Plan that new development
will be focused in areas of low flood risk (Flood Zone 1) and, in considering
development on sites in higher flood risk areas, the sequential and exception tests
must be passed and the sequential approach applied on site.

THE APPLICATION

The evaluation of the Water Environment and Flood Risk aspect of the proposed
development is discussed in Environmental Statement (ES) Chapter 10 [APP-033].
This document is supported by the ES Chapter 2 [APP-025], ES Appendices 10.1
FRA and Drainage Strategy [REP8-019] and 10.2 Water Framework Directive
(WFD) Assessment [REP7-004] plus ES Figures 10.1 Hydrological Features [APP-
084] and 10.5 WFD Waterbodies and Catchments [APP-088].

BASELINE

The baseline water environment, in the area containing the Order limits of the
proposed development [APP-079], is described in paragraph 10.4.2 of ES Chapter
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3.10.13.

3.10.14.

3.10.15.

3.10.16.

3.10.17.

10 [APP-033]. Site observations were undertaken on 16 and 17 February 2023 to
compare mapped data to real baseline features and identify unmapped land
drainage within the Order limits, which may not have been picked up in the desk
study. The applicant describes the topography of the proposed panel areas and
identifies the designated proximate Newton Ketton Meadow SSSI and the more
distant Teesmouth and Cleveland Coast Ramsar site, SPA and SSSI that are
hydrologically linked to the proposed development in paragraphs 10.7.10 to 10.7.12
of ES Chapter 10 [APP-033].

WATER QUALITY

The chemical and ecological conditions of the watercourses around the Order limits
of the proposed development, which are designated as Water Framework Directive
(WFD) water bodies, comprise the River Skerne, Newton Beck, Bishopton Beck and
Whitton Beck are evaluated in paragraphs 10.7.21 to 10.7.25 of ES Chapter 10
[APP-033], with each of them confirmed as having poor overall status.

Paragraph 10.7.27 of ES Chapter 10 [APP-033] states that the proposed
development is within a groundwater source protection zone but neither within nor
drains through a drinking water safeguarded groundwater zone. None of the private
supply locations in Darlington Borough Council (DBC) and Stockton-on-Tees
Borough Council (SBC) explored by the applicant are within the drainage pathway
of the proposed development and are therefore considered not relevant to this
assessment. The presence of abstraction licences in the locality of the proposed
development was also investigated, with one groundwater potable public water
abstraction owned by Anglian Water, which is located outside the Order limits in
Byers Gill Wood, established.

FLOOD RISK

The applicant has examined sources of flood risks that are pertinent to the proposed
development comprising fluvial, surface water, groundwater, reservoir failure and
sewerage in paragraphs 10.7.33 to 10.7.49 of ES Chapter 10 [APP-033]. Each of
these is summarised below. The submitted FRA and Drainage Strategy [REP8-019]
reviews flood risk to the proposed development in detail and provides
recommendations for the management of surface water runoff on-site, utilising
SUDS options where appropriate.

Fluvial: The applicant has used the Environment Agency (EA) flood maps to
identify the proposed development as being predominantly in Flood Zone (FZ) 1,
depicted as an area with less than a 1 in 1000 Annual Exceedance Probability
(AEP) of flooding from the main rivers and consequently not deemed to be at a
significant risk of river flooding. Panel areas (D & F) associated with Little Stainton
Beck and Bishopton Beck respectively are the only two in FZ 3 (1 in 100 AEP of
flooding). Even though the flood depth at these watercourses is 1metre, no new
above watercourse crossings or ground raising are proposed in FZ 3. A sequential
test aimed at channelling the development towards areas at little or no risk of
flooding from any source was then carried out by the applicant, as set out in
sections 3.7 and 3.8 of ES Appendix 10.1 [REP8-019]. This was supplemented with
an exception test that concluded that the proposed development would create
significant sustainability and community benefits, be safe for its lifetime and would
not impact flood risk on or off site, in section 3.9.

Surface water: Based on EA mapping, the ES describes most of the proposed
development area as being at low risk of surface water flooding (1 in 1,000 AEP
FZ). While a 3m flood depth was detected at Panel Area C around Square Wood, a
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3.10.18.

3.10.19.

3.10.20.

3.10.21.

3.10.22.

3.10.23.

detailed assessment of the surface water flood risk at this location, complemented
with a site visit confirmed the presence of an extensive drainage system at this
location. The applicant subsequently concluded that the recorded flood depth of 3m
here was inaccurate.

Groundwater: The applicant’s flood risk specialist’s interrogation of mapping
indicated that the proposed development is largely in an area with negligible risk of
groundwater flooding, with moderate risk only found in Panel Area F.

Reservoir and sewerage: The risk of reservoir flooding is low in this area and, as
no sewerage pipes run across the Order limits of the proposed development, the
risk of sewerage flooding is believed to be negligible.

CONSTRUCTION, OPERATION AND DECOMMISSIONING PHASES’ IMPACTS

Section 10.8 of the ES Chapter 10 [APP-033] considers the potential impacts of the
proposed development on flood risk and water quality during the construction,
operation and decommissioning stages of the proposed development.

FLOOD RISK

The following are the identified risks of impacts on the applicable receptors in the
construction phase:

= Soil compaction from heavy construction vehicles causing increased surface
water runoff from the Order limits.

= Increase in temporary impermeable area due to new construction buildings.

= The proposed layout of access tracks culminating in the creation of 2 new
crossings over watercourses (River Skerne and Little Stainton Brook) and the
adoption of 7 existing crossings.

During the operation phase of the proposed development, the impacts would be as
listed below:

= Where solar panels are mounted on ballast slabs that sit on the surface instead
of on piles that would penetrate the ground due to archaeological constraints,
the presence of multiple slabs could add to the effective impermeable area of
the site and limit infiltration or cause small rises in runoff rates and peak flood
flows across the Order limits.

= The change of use from agriculture to solar PV modules and grassland can
create a reduction in the chemical loading of waterways due to cessation of the
use of nitrate, thereby reducing the number of nitrates entering nearby
watercourses. This can be beneficial to ecological receptors and the overall
health of the watercourse.

= The 2 new watercourse crossings, if not adequately designed, could lead to long
term erosion of the stream bed, which could impact the natural morphology and
subsequently cause increased risk of sediment pollution.

The potential impacts of the proposed development in its decommissioning stage
are described as follows:

= Soil compaction emanating from regular use of heavy construction vehicles
causing increased surface water runoff from the Order limits.

= Temporary increase in the impermeable area within the Order limits and altered
flow pathways may have a long-term impact if the Order limits is not returned to
pre-development conditions.
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3.10.24.

3.10.25.

3.10.26.

3.10.27.

3.10.28.

3.10.29.

WATER QUALITY

The following form the identified impacts on the related receptors during the
construction stage:

= The risk of chemical spills from construction vehicles or leaks creating run-off
into the watercourses and Newton Ketton Meadow.

= Ground disturbance from minor excavation could lead to exposed soils being
washed into nearby watercourses during periods of heavy rain.

The impacts in the operation phase of the proposed development would be as
follows:

= Increased hardstanding heightening the speed at which surface water runoff
enters watercourses.

= The long-term spread in impermeable area due to the construction of Battery
Energy Storage Systems, inverters, transformers and a sub-station is also
highlighted as likely to accentuate flood risk and, subsurface structures,
primarily foundations intersecting with the groundwater aquifer may result in an
impact on water quantity and quality.

= Subsurface structures, primarily foundations intersecting with the groundwater
aquifer may impact on water quantity and quality by altering flow paths.

In its decommissioning stage, the potential impacts would be:

= The risk of chemical spills from decommissioning vehicles or leaks caused by
damaged solar PV modules during installation creating run-off into the
watercourses and Newton Ketton Meadow.

= Removal of structures relating to the associated development may lead to
exposed soils which can be washed into nearby watercourses.

The ES Appendix 10.2 [REP7-004] contains the WFD assessment, which details the
WEFD water bodies and the effects the proposed development would have on them.
The WFD assessment has concluded that the proposed development meets the
WEFD objectives and is not expected to increase pollution to the water bodies
draining the Order limits. The ES also states that no significant effects on the water
bodies have been identified and, the mitigation measures outlined in ES Chapters 2
[APP-025] and 10 [APP-033] have been deemed effective in ensuring that the WFD
status of the water bodies are not affected.

EMBEDDED MITIGATIONS

Paragraphs 2.6.35 to 2.6.42 of ES Chapter 2 [APP-025] exhibits the proposed
mitigation measures relevant to runoff and sediment management, construction
pollution prevention and water quality monitoring including the provision of SUDS at
source, that would make certain that surface water run-off is managed as per
existing site conditions. These ameliorative actions are also detailed in ES Appendix
10.1 FRA and Drainage Strategy [REP8-019] and, summarised in Table 4-6 of ES
Appendix 2.6 outline Construction Environmental Management Plan (CEMP)
[REP8-012], which will be secured via Requirement 4 of the draft DCO (dDCO)

[REP9-006].

LIKELY SIGNIFICANT EFFECTS (LSE) - CONSTRUCTION, OPERATION AND
DECOMMISSIONING STAGES

Section 10.10 of ES Chapter 10 [APP-033] evaluates the LSE the proposed
development would have on water quality and flood risk during its three stages,
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3.10.30.

3.10.31.

3.10.32.

3.10.33.

focusing on the potential risks to watercourses, designated sites, groundwater,
Public Water Supplies (PWS) and flood risk.

CONSTRUCTION AND DECOMMISSIONING

The LSE of the proposed development on watercourses, designated sites,
groundwater, PWS and flood risk during its construction and operation phases are
examined in paragraphs 10.10.3 to 10.10.65 of ES Chapter 10 [APP-033]. The ES
explains that watercourses, designated sites, groundwater and PWS have the
potential to experience risk of rising pollution and, intensify flood risk downstream,
consequential to chemical spills from construction vehicles or leaks emanating from
damaged solar PV modules which could run-off into them. However, with the
embedded and essential mitigations comprising the provision of 8m buffer zone
around the watercourses near the Order limits and SUDS plus the reinstatement of
temporary land take areas (construction compound, storage and laydown space,
welfare facilities etc) during decommissioning, the LSE is considered to range from
minor adverse to negligible.

OPERATION

As per the construction and decommissioning stages above, the LSE of the
proposed development on the above receptors would largely be from minor adverse
to negligible. Table 10-7 of ES Chapter 10 [APP-033] provides a summary of the
LSE for these receptors.

MITIGATION MONITORING

Section 10.11 details the long-term monitoring of the proposed development
comprising the monitoring and maintenance of vegetation beneath the solar PV
panels to ensure that erosion is not raised, via the ES Appendix 2.14 Outline
Landscape and Ecology Management Plan (LEMP) [REP8-016]. Silt accumulation
will be inspected and appropriately removed to ensure that no blockage to infiltration
capacity occurs. This section also points to the drainage maintenance activities
outlined in Table 4-2 of the ES Appendix 10.1 FRA and Drainage Strategy [REP8-
019], to be included in the required Construction Surface Water Management Plan
in the CEMP [REP8-012], which will be secured by way of Requirement 4 the dDCO

[REP9-006].

ISSUES CONSIDERED DURING THE EXAMINATION

FLOOD RISK IMPACT ON EXISTING PLUVIAL FLOODING AROUND THE
PROPOSED DEVELOPMENT

Several submissions were made by IPs throughout the examination, expressing
concerns over flooding and associated risks. The final SoCGs of the host authorities
(DBC [REP8-029], DCC [REP8-028], SBC [REP8-030]) and EA [REP8-031] show
satisfaction with the applicant’s assessment. The SoCGs with outstanding
reservations on this matter are those of Bishopton Villages Action Group (BVAG)
[REP8-034] and Great Stainton Parish Meeting (GSPM) [REP7-007]. BVAG and
GSPM were concerned that the site and surrounding areas including highways local
access routes are prone to flooding. At the ISH3 that was conducted on 15 October
2024, BVAG mentioned that DBC as the lead local flood authority (LLFA) had tried
to deal with the pluvial flooding problem in this locality for many years without
success. The ExA asked the applicant to consider whether flood risk enhancement
measures in addition to the proposed mitigation measures could be provided in
existing buffer zones, to reduce surface water flooding in the key areas identified in
BVAG’s submissions [RR-416].
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3.10.34.

3.10.35.

3.10.36.

3.10.37.

In its post-hearing submission [REP5-032], the applicant clarified that the outline
LEMP [REP8-016] had been revised to include the introduction of a mix of grass
and legumes to provide a dense vegetation surface to slow run off as an enhanced
mitigation and, that the proposed seed mix when sown and managed correctly as
per the measures in the LEMP [REP8-016] would provide a dense sward suitable to
mitigate run-off as would any crop or grass field. Moreover, the applicant included
further commitments in the Design Approach Document (DAD) [REP8-022] for the
provision of enhancements to manage existing surface water run-off problems at
Mill Lane and the junction of Folly Bank. The DAD [REP8-022] and LEMP [REP8-
016] would be secured by Requirements 3 and 12 of the dDCO [REP9-006],
separately.

VALIDITY OF THE APPLICANT’S FRA METHODOLOGY

The EA initially queried the applicant’'s method for understanding climate change
impacts using the Meteorological Office’s UK Climate Projections 2018 (UKCP18)
data and this was explored by the ExA in examining authority’s first written
questions (ExQ1) [PD-004]. The EA stated that the data needs to be applied to a
detailed hydraulic modelling so that the impacts on water levels at the site could be
properly quantified. At the ISH 3, the EA commented that where the panel areas
encroach into flood zones, for example, panel areas D & F associated with Little
Stainton Beck and Bishopton Beck respectively, the applicant had been asked to
undertake a detailed hydraulic modelling [REP4-013] to provide a better
understanding of flood depths in these areas to ensure the panels would be raised
above the 1in 100 AEP. The EA also stated that the hydraulic modelling also aids
the understanding of the impacts that the solar panel support frames would have on
flood risk, as they may impede flood flow and result in risen water levels.

The ExA then asked EA whether it considered the applicant’'s FRA acceptable, to
which the EA confirmed that following a review of the applicant’s hydraulic modelling
results, the solar panel support frames would not exacerbate flood risk outside the
Order limits, where they are placed in areas that are prone to flooding. In its earlier
SOCG with the applicant, EA was also concerned that the applicant’s FRA had not
demonstrated that the sequential test, which seeks to direct development into the
lowest flood risk zones, had been passed over the proposed development’s lifetime
of at least 75 years in line with Planning Policy Guidance. The applicant explained in
its responses to ExQ1 [REP2-007] that the FRA had been updated to reflect how
the sequential test has been addressed including undertaking modelling to assess
fluvial flooding. At the ISH3 the applicant was then asked to demonstrate the
sequential test modelling and the succeeding exception test that would ensure that
the development would be safe for its lifetime. The EA confirmed that the applicant’s
sequential and exception tests were acceptable. The applicant was then asked by
DBC to add the community benefits of the exception test as a revision of the FRA
and drainage strategy.

CONCLUSIONS

The EXA is satisfied that the assessment set out in the ES meets the requirements
of paragraphs 5.16.12 of NPS EN-1 plus 2.10.84 and 2.10.86 of NPS EN-3. The
EXA is also satisfied that no significant flood risk and drainage effects are likely to
arise from the proposed development. In relation to the applicant’'s FRA method and
associated drainage strategies, the ExA, having regard to the comments made by
DBC as the lead local flood authority, DCC, EA and SBC, is content that the
applicant has adequately assessed flood risk and fulfilled the directions of
paragraphs 5.8.36 and 5.8.39 of NPS EN-1 and 173 to 175 plus 177 to 180 of
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3.10.38.

NPPF. The ExA is also content that the FRA, having demonstrated that both the
sequential and exception tests are passed, the ES has delivered the requirements
of paragraphs 5.8.36 and 5.8.39 of NPS EN-1 and 173 to 175 plus 177 to 180 of
NPPF. Moreover, the ExA is satisfied that the surface water body and groundwater
body WFD assessment [REP7-004] has shown that the proposed development
would not have any significant impact on the water bodies in its vicinity and will
consequently not be detrimental to the objectives of the WFD water bodies, in line
with paragraph 5.16.12 of NPS EN-1.

Furthermore, the ExA considers that, subject to the mitigation measures identified in
the ES, FRA, DAD [REP8-022] , CEMP [REP8-012] and LEMP [REP8-016], the
proposed mitigation would sufficiently mitigate the impacts of the proposed
development during construction, operation and decommissioning stages, in
conformity with paragraphs 5.16.8, 5.16.16 and 5.16.42 of NPS EN-1 plus 2.10.85
of NPS EN-3. Additionally, as the EA has confirmed that the applicant’s hydraulic
modelling results has indicated that the solar panel support frames would not
accentuate flood risk outside the Order limits, where they are placed in areas that
are prone to flooding, the ExA is content that the ES has met the needs of
paragraphs 5.8.36 of NPS EN-1 plus 170 and 181 to 182 of NPPF. The ExA
therefore considers that the effect of the proposed development on matters of the
water environment and flood risk would be neutral and does not weigh for or against
the making of the Order.

Matters to the taken to Chapter 4 and the planning balance

— The ES has considered the environmental impact of the flood risk and water
environment aspect of the proposed development and, the WFD
assessment has concluded that the proposed development would not have
any significant impact on the water bodies in its vicinity and will consequently
not be detrimental to the objectives of the WFD water bodies, in accordance
with paragraphs 5.16.12 of NPS EN-1 plus 2.10.84 and 2.10.86 of NPS EN-
3. The FRA method and associated drainage strategies in the ES show that
the applicant has adequately assessed flood risk and fulfilled the directions
of paragraphs 5.8.36 and 5.8.39 of NPS EN-1 plus 170, 173 to 175 and 177
to 180 of NPPF. The ExA has subsequently deemed that taking into account
also the EA comment, the embedded mitigation measures in the ES, FRA
and DAD[REP8-022], plus the required obligations in the CEMP [REP8-012]
and LEMP [REP8-016] that would be secured by Requirements 4 and 12 of
the dDCO [REP9-006] separately, in conformity with paragraphs 5.16.8,
5.16.16 and 5.16.42 of NPS EN-1, 2.10.85 of NPS EN-3 and 181 to 182 of
NPPF, would be sufficient in mitigating any negative impacts to an
acceptable level.

— The ExA therefore attributes this impact neutral weight in the planning
balance in the making of the Order.
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3.11.

3.11.1.

3.11.2.

3.11.3.

3.11.4.

3.11.5.

3.11.6.

TRAFFIC AND TRANSPORT
INTRODUCTION

This section examines the effects of the proposed development in relation to traffic
and transport.

POLICY CONSIDERATIONS

Paragraph 5.14.15 of National Policy Statement (NPS) EN-1 states that the
Secretary of State for Energy Security and Net Zero (SOSESNZ) should have regard
to the cost-effectiveness of demand management measures compared to new
transport infrastructure, as well as the aim to secure more sustainable patterns of
transport development when considering mitigation measures. The next paragraph
5.14.17 advises that if an applicant suggests that the costs of meeting any
obligations or requirements would make the proposal economically unviable this
should not in itself justify the relaxation by the SOSESNZ of any obligations or
requirements needed to secure the mitigation.

NPS EN-1 goes on to state that development consent should not be withheld
provided that the applicant is willing to enter into planning obligations for funding
new infrastructure or requirements can be imposed to mitigate transport impacts. In
this situation the SOSESNZ should apply appropriately limited weight to residual
effects on the surrounding transport infrastructure (paragraph 5.14.20).

Paragraph 2.7.72 of NPS EN-3 states that where existing access is inadequate and
the applicant has proposed new infrastructure, the SOSESNZ will need to be
satisfied that the impacts of the new infrastructure are acceptable as set out in
section 5.14 of EN-1. The SoSESNZ is unlikely to give any more than limited weight
to traffic and transport noise and vibration impacts from the operational phase of a
project (paragraph 2.10.162).

OTHER LOCAL AND NATIONAL POLICIES

Paragraph 109 of the National Planning Policy Framework (NPPF) 2024 mentions
that transport issues should be considered from the earliest stages of development
proposals, using a vision-led approach to identify transport solutions that deliver
well-designed, sustainable and popular places by:

= understanding and addressing the potential impacts of development on
transport networks;

= identifying and pursuing opportunities to promote walking, cycling and public
transport use and;

= identifying, assessing and considering the environmental impacts of traffic and
transport infrastructure, including appropriate opportunities for avoiding and
mitigating any adverse effects.

It is stated in paragraph 10.6.1 of the 2022 adopted Darlington Local Plan that the
council expects development to promote accessibility and permeability by creating
places that are well connected with each other and with existing transport networks
and, consider the needs of non-motorised road users (NMUs), to reduce the need
for travel by private vehicle.
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3.11.7.

3.11.8.

3.11.9.

3.11.10.

3.11.11.

THE APPLICATION

The assessment of the Traffic and Transport aspects of the proposed development
is discussed in Environmental Statement ES Chapter 12 [APP-035]. This document
is supported by the ES Appendices:

2.6 Construction Environmental Management Plan (CEMP) [REP8-012];

2.7 Decommissioning Environmental Management Plan (DEMP) [REP5-015];
2.8 Construction Traffic Management Plan (CTMP) [REP8-014];

2.15 Public Rights of Way Management Plan [REP6b-022] and;

12.1 Transport Statement [REP2-004].

BASELINE

Paragraphs 12.4.2 to 12.4.3 of ES Chapter 12 [APP-035] indicate that traffic
surveys were carried out to establish the baseline vehicular traffic flows. The ES
Figure 12.3 Network Diagram [APP-101] shows the results of the traffic survey.
Section 12.7 of ES Chapter 12 [APP-035] examines the baseline conditions of the
existing traffic around each of the panel areas, focusing on accesses to these panel
areas and the routeing of construction traffic. Data relating to traffic accidents
occurring in the vicinity of the proposed development from 2015 to 2019 is also
analysed.

The results of the analyses of the traffic accidents, indicating that there is no specific
accident pattern that would warrant ameliorative actions at this location, are
explained in paragraphs 12.7.4 to 12.7.10. The ES also notes that while the traffic
accident analyses had identified 5 serious accidents on the A689 Butterwick Road

in the 4-year period, this road segment is not included in the proposed heavy goods
vehicles (HGV) routes. Paragraphs 12.7.11 to 12.7.16 then illustrate future baseline
conditions of traffic and transport in relation to the nearby committed developments,
to assist the determination of the traffic and transport effects of the proposed
development.

CONSTRUCTION, OPERATION AND DECOMMISSIONING PHASES’ IMPACTS

Section 12.5 of ES Chapter 12 [APP-035] details the assumptions and limitations of
the appraisal of traffic and transport impact of the proposed development.
Paragraphs 12.5.2 to 12.5.4 state that 3 panel areas were assumed to be
constructed at any given time during the construction phase of the proposed
development and that construction trip rates have been derived from travel
information from comparable solar farm sites, with construction expected to take up
to two years. The ES assumes in paragraph 12.5.5 that construction workers would
travel to the site in large cars with average 7-seat capacity. It also states in
paragraph 12.5.9 that both on and off-road cable route options have been
assessed, with the on-road cabling deemed as the worst-case scenario because of
the necessary temporary road closures and diversions and associated traffic
management.

The potential impacts of the proposed development on traffic and transport during
its construction, operation and decommissioning stages are discussed in section
12.8 of the ES Chapter 12 [APP-035]. The identified impacts in the construction and
decommissioning phases have been cited as potential severance of NMUs, driver
delay, changes to ‘pedestrian, horse riding and cyclist amenity’ plus highway safety.
The ES also states that minimal level of effect is expected at the operation stage of
the proposed development when infrequent maintenance car trips would take place.
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3.11.12.

3.11.13.

EMBEDDED MITIGATIONS

Section 12.9 of the ES Chapter 12 [APP-035] refers to the embedded mitigations
contained in paragraphs 2.6.51 to0 2.6.52 of ES Chapter 2 [APP-025]. These include
the creation of suitable accesses for construction and staff vehicles, scheduling of
construction material and logistics and associated traffic movements on the local
and strategic road network to outside the peak traffic hours and the use of
designated routes into construction sites. These commitments will be secured by
the Construction Traffic Management Plan (CTMP) [REP8-014] via Requirement 6
of the dDCO [REP9-006], to minimise any negative traffic and transport impacts.

LIKELY SIGNIFICANT EFFECTS (LSE) - CONSTRUCTION, OPERATION AND
DECOMMISSIONING STAGES

The LSE of the proposed development on traffic and transport focuses on (section
12.10, ES Chapter 12 [APP-035]) construction vehicle delivery trips, construction
workers’ trips, severance of NMUs (pedestrians, cyclists etc), driver delay, NMU
amenity and highway safety. The LSE of the proposed development during the
construction and decommissioning phases were described as follows:

= Construction delivery and service vehicle trips: Table 0-5 of ES Chapter 12
[APP-035] shows the estimated HGV trips per panel area. It is forecasted that
that on average, 6 deliveries per panel area would occur but only 3 panel areas
would be constructed simultaneously. The ES then explains that on a worst-
case scenario, should the 3 largest panel areas generate 8 HGV trips per day
each be constructed at once, this would equate to a maximum of 24 HGV trips
(48 two-way movements) per day. Thus, on a 10-hour operation time, this
equates to 2 (4 two-way) HGV movements per hour. The ES also highlights that
only 2 abnormal load deliveries of sub-station components to Panel Area C of
the proposed development is expected, in addition to the HGV trips in the afore-
mentioned Table 0-5.

= Construction workers’ trips: The ES estimates that each panel area would
require up to 100 employees (300 on site at any one time), based on similar
sites constructed. It is predicted that with the consolidation of the staff trips
through joint use of car and light goods vehicles (LGV), which with 7 staff
sharing one vehicle, would result in approximately 15 car/ LGV trips to each
panel area, equating to 45 car tips (90 two-way movements) for the 3 panel
areas being constructed in parallel.

= Severance of road users: The ability of any rise in vehicle movements on the
critical roads to create severance effects are considered in paragraphs 12.10.11
to 12.10.22 of ES Chapter 12 [APP-035]. The 7-day average traffic flow diagram
(ES Figure 12.3 [APP-101] indicates that most of the adjoining roads would see
an increase of less than 10% on the future baseline figures and, the two roads
(Lime Lane and Aycliffe Lane) with 12% and 20% rise respectively already
experience low traffic levels. The ES then concludes that overall, the upturn
would amount to less than one additional vehicle per minute, on Lime Lane, in a
twelve-hour period. Therefore, it is considered that the magnitude of impact is
negligible and the overall effect of the proposed development on severance on
the local road network (LRN) is not significant. The intensify of HGV vehicles on
the strategic road network (SRN), at the construction phase, was also deemed
not significant as the change is below the 30% threshold of change, as set out in
the Institute of Environmental Assessment’s “Guidelines for Environmental
Impact Assessment 2023”.

= Driver delay: Paragraphs 12.10.23 to 12.10.32 of ES Chapter 12 [APP-035]
conclude that the temporary increase in traffic is not expected to have a
significant impact on driver delay. It is explained further that even if the road-
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3.11.14.

3.11.15.

3.11.16.

3.11.17.

based cable route option that can cause delays was to be chosen instead of the
preferred off-road cabling, the cabling works would be undertaken outside the
peak traffic hours, with management. The ES also refers to the outline CTMP
[REP8-014] which includes measures to manage vehicular movements to and
from the site, comprising scheduling of the arrival and departure times of
deliveries, use of banksmen to control HGVs at the proposed site accesses and
appointment of community liaison officer and, subsequently considered that
there would be a negligible effect on driver delay.

= Pedestrian, horse riding and cyclist amenity: The LSE of the proposed
development on pedestrian, horse riding and cyclist amenity is discussed in
paragraphs 12.10.33 to 12.10.37 and deemed not to be significant due to a
negligible increase in traffic on the LRN. The ES then concludes that with the
implementation of mitigation measures in the outline Public Rights of Way
(PRoW) Management Plan [REP6b-022], the LSE on these amenities would be
avoided.

= Highway safety: As the traffic accident analyses had shown that there is no
evidence of recurring accidents in the proximity of the proposed development,
the LSE of the increased traffic flow on highway safety is forecasted to be
negligible and can be avoided with the mitigation measures in place.

Owing to the predicted 2 operational trips from 1 vehicle per day, the LSE during the
operation stage of the proposed development was considered negligible.

MITIGATION MONITORING

Section 12.11 of the ES Chapter 12 [APP-035] states that no monitoring is proposed
in relation to the traffic and transport effects, given the predicted minimal magnitude
of change on the LRN/SRN. Table 0-6 of the ES Chapter 12 [APP-035] summarises
the identified impacts, mitigation and likely effects of the proposed development on
traffic and transport during its construction, operation and decommissioning stages.

ISSUES CONSIDERED DURING THE EXAMINATION
TRAFFIC FORECASTING METHODS

The final SoCGs of the host authorities Durham County Council (DCC) [REP8-028]
and Stockton-on-Tees Borough Council (SBC) [REP8-030]) agree with the
applicant’s assessment. The SoCGs with outstanding reservations on this matter
are those that the applicant has with Darlington Borough Council (DBC) [REPS8-
029], Bishopton Villages Action Group (BVAG) [REP8-034] and Great Stainton
Parish Meeting (GSPM) [REP7-007]. In its first written questions (ExQ1) [PD-004]),
the ExA queried the validity of the applicant’s traffic estimation of 45 car trips (90
two-way movements) per day across three panel areas by 300 employees, based
on an assumption that 7 staff would share one vehicle to travel to and from the
proposed development, with no clear-cut commitment to provide vehicles with such
capacity for the construction staff.

This concern was also raised by BVAG and DBC at the issue specific hearing 3
(ISH3) that was conducted on 15 October 2024. The applicant responded that the
proposed use of minibuses to transport staff to and from the site has been informed
by the methods adopted to construct other solar farm sites in the UK and, that the
vehicles would be hire cars, which would therefore be more in the control of the
applicant to encourage and enforce, rather than relying on the staff to own such
vehicles. The applicant also stated that an updated CTMP [REP8-014] would be
produced following the appointment of the principal contractor and this will need to
be agreed with the Highway Authorities prior to the commencement of construction.
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3.11.18.

3.11.19.

3.11.20.

3.11.21.

The use of shared transport by construction staff was subsequently included in the
CEMP [REP8-012] and CTMP [REP8-014], which would be secured by
Requirements 4 and 6 of the dDCO [REP9-006], separately.

CUMULATIVE EFFECTS

DBC raised the potential for cumulative effects [REP6-032] of the proposed
development with an application submitted by Northumbrian Water Limited (NWL)
which proposed the replacement of the main drinking water pipeline between
Lartington Wastewater Treatment Reservoir in County Durham and Long Newton
Service Reservoir in Stockton on Tees, with most of the works falling within DBC’s
administrative area. The scheme has a projected 39-month construction period
between June 2025 and September 2028. DBC was also of the view that any
cumulative impacts could potentially be much greater given the applicant’s proposal
to remove the respective Local Highway Authorities’ controls over the NRSWA 1991
under Atrticle 10(4) of the dDCO.

The EXA recognises that the level of traffic using A66 Bishopton Lane and Elstob
Lane, which are access routes to and from Panel Areas C and D likely to be
affected by the NWL scheme is 14HGVs per day (one-way), as indicated in Table O-
5 of ES Chapter 12 [APP-035], equating to some 3 two-way HGV movements per
hour over the 10-hour operation times. In view of this small number of vehicular
movements and the fact that the succeeding NWL application will need to consider
the cumulative effect of Byers Gill traffic, the ExA agrees with the applicant's
response to ExQ2 [REP5-031] that If any further mitigation is required, this would be
highlighted in the cumulative impact assessment by the NWL proposal.
Notwithstanding, the applicant also confirmed that the outline Construction Traffic
Management Plan (CTMP) [REP8-014] details a communications strategy relating
to having regular meetings with the appointed contractors to discuss any issues
associated with travel to and from the panel areas, including relaying any
restrictions and requirements which would need to be followed by those travelling to
and from the site, including Panel Areas C and D.

Any impact the proposed development would have on the delivery of DBC'’s
strategic northern relief road (SNRR) was also considered. DBC stated [REP8-029]
that the project was not at an advanced stage where the design or alignment of the
road was likely to be submitted before the end of the examination period and, noted
that a signed SoCG had been agreed [REP2-026] between the applicant and the
Tees Valley Combined Authority (TVCA). This states that as the SNRR does not yet
have a formal preferred route and there is no certainty that it will be consented,
should TVCA notify the applicant during the examination that the recommended
route would impact land for the proposed development, the applicant would initiate
discussions with TVCA regarding such impacts and any reasonable protections.

HIGHWAY SAFETY INITIATIVES

The question of whether all the construction vehicle routes presented would be able
to withstand the weight of HGVs serving the proposed development was put to the
applicant at ISH3. The applicant confirmed that a pre-condition survey had been
established that all the roads can safely serve HGVs. The ExA also asked the
applicant to confirm that any identified highway problems ensuing from the pre-
condition survey results would be rectified at the applicant’s expense and following
completion of the proposed development, repair unconditionally any further
deterioration in the highway. At the subsequent ISH8, DBC confirmed that it was
satisfied that the applicant had modified Articles 11 and 12 of the dDCO [REP9-006]
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3.11.22.

3.11.23.

3.11.24.

to provide controls over the quality of and timeliness of reinstatements of the
highway.

CAR PARKING IMPACT ON HIGHWAY SAFETY

At ISH3, the ExA explored the adequacy of the proposed number of car parking
spaces and the method used to arrive at the 15 car parking spaces per panel area
and, whether any thoughts had been given to the potential for overspill parking
emanating from the under-estimation of the car parking provision. The applicant
responded that the construction compounds would be sufficient to accommodate
the proposed development’s parking demand within the site based on the number of
construction workers on each panel area.

CONCLUSIONS

The EXA is satisfied that the assessment set out in the ES meets the requirements
of paragraphs 2.10.162 of NPS EN-3 and 109 of NPPF. The ExA is also satisfied
that no significant traffic and transport effects are likely to arise from the proposed
development. In relation to the applicant’s unresolved SoCG with Darlington
Borough Council [REP8-029], Bishopton Villages Action Group [REP8-034] and
Great Stainton Parish Meeting [REP7-007], the ExA, having regard to the
embedded mitigations in the Design Approach Document (DAD) [REP8-022] and,
the required obligations in the CEMP [REP8-012], DEMP [REP5-015] and CTMP
[REP8-014], all of which would be secured by the requirements in the dDCO [REP9-
006], is content that the applicant has sufficiently evaluated the traffic and transport
aspects of the proposed development and demonstrated that it would not have any
significant impact on its environment.

Furthermore, the ExA considers that, subject to the mitigation measures identified in
and controlled by the ES and DAD [REP8-022], the impacts of the proposed
development during its construction, decommissioning and operation stages would
adequately be mitigated, in line with paragraphs 5.14.15, 5.14.17 and 5.14.20 of
NPS EN-1 and 2.7.72 of NPS EN-3. The ExA therefore considers that the effect of
traffic and transport matters of the proposed development would be neutral and
does not weigh for or against the making of the Order.

Matters to be taken to Chapter 4 and the planning balance

— The ES has considered the environmental impact of the traffic and transport
element of the proposed development in accordance with paragraphs
2.10.162 of NPS EN-3 and 109 of NPPF and concluded that it would be
negligible. The ExA has subsequently deemed that the embedded mitigation
measures in the ES and DAD [REP8-022], the required obligations in the
CEMP [REP8-012], DEMP [REP5-015] and CTMP [REP8-014], to be
secured by Requirements 4, 5 and 6 of the dDCO [REP9-006]
correspondingly, plus the modifications to the relevant articles of the dDCO
[REP9-006] that would give the local highway authority controls over the
quality of and timeliness of reinstatements of any damaged highway, would
be adequate in mitigating any negative impacts to an acceptable level. The
ExA considers that these mitigation measures conform with the needs of
paragraphs 5.14.15, 5.14.17 and 5.14.20 of NPS EN-1 and 2.7.72 of NPS
EN-3.

— The ExA therefore attributes this impact neutral weight in the planning
balance in the making of the Order.
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3.12.

3.12.1.

3.12.2.

3.12.3.

3.12.4.

3.12.5.

3.12.6.

3.12.7.

3.12.8.

3.12.9.

LAND USE
INTRODUCTION

This section examines the effects of the proposed development in relation to land
use.

POLICY CONSIDERATIONS

Sections 5.11 and 5.13 of the overarching National Policy Statement (NPS) EN1
and section 2.10 of NPS- EN3 set out the policy for the assessment of impacts on
land use. The following form the identified paragraphs relevant to this solar energy
proposal.

Paragraph 5.11.24 of NPS EN-1 specifies that where green infrastructure is
affected, the Secretary of State for Energy Security and Net Zero (SoSESNZ)
should consider imposing requirements to ensure the functionality and connectivity
of the green infrastructure network is maintained in the vicinity of the development

The following paragraph 5.11.25 of NPS EN-1 emphasises that the SOSESNZ
should also consider whether any adverse effect on green infrastructure and other
forms of open space is adequately mitigated or compensated by means of any
planning obligations.

Paragraph 5.11.28 of NPS EN-1 explains that where a proposed development has
an impact upon a mineral safeguarding area, the SOSESNZ should ensure that
appropriate mitigation measures have been put in place to safeguard mineral
resources, and paragraph 5.11.31 of NPS EN-1 instructs that the SOSESNZ should
consider whether the mitigation measures put forward by an applicant are
acceptable.

Paragraph 5.11.34 of NPS EN-1 advises that the SOSESNZ should ensure that
applicants do not site their scheme on the best and most versatile (BMV)
agricultural land without justification. Where schemes are to be sited on BMV
agricultural land the SOSESNZ should consider the economic and other benefits of
that land.

Paragraph 2.10.32 of NPS EN-3 states that where sited on agricultural land,
consideration may be given as to whether the proposal allows for continued
agricultural use and/ or can be co-located with other functions (for example, onshore
wind generation, storage, hydrogen electrolysers) to maximise the efficiency of land
use.

The following paragraph 2.10.33 of NPS EN-3 mentions that the Agricultural Land
Classification (ALC) is the only approved system for grading agricultural quality in
England and Wales and, if necessary, field surveys should be used to establish the
ALC grades in accordance with the current, or any successor to it, grading criteria
and identify the soil types to inform soil management at the construction, operation,
and decommissioning phases in line with ‘Defra Construction Code of Practice for
the Sustainable Use of Soils on Construction Sites’.

The other applicable paragraph 2.10.34 of NPS EN-3 emphasises that applicants
are encouraged to develop and implement a Soil Resources and Management Plan
which could help to use and manage soils sustainably and minimise adverse
impacts on soil health and potential land contamination. This should be in line with
the ambition set out in the Environmental Improvement Plan to bring at least 40% of
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3.12.10.

3.12.11.

3.12.12.

3.12.13.

England’s agricultural soils into sustainable management by 2028 and increase this
up to 60% by 2030.

Paragraph 88 National Planning Policy Framework mentions that planning policies
and decisions should enable the development and diversification of agricultural
businesses and the later paragraph 187 states that planning policies and decisions
should contribute to and enhance the natural and local environment by recognising
other benefits of the BMV agricultural land. It is stated in paragraph 5.4.1 of the
2022 Darlington Local Plan that new development should be sited and laid out to
protect the amenity of existing users of neighbouring land and buildings. The
following paragraph 10.6.1 stipulates that all developments should provide safe
access to the borough-wide cycling and walking network including links to the public
rights of way network and leisure routes. It is also specified in paragraph 4.5.2 of the
2011 Tees Valley Joint Minerals and Waste Development Plan Document that
within the minerals safeguarding areas, non-minerals development will only be
permitted if:

= the development would not sterilise or prejudice the future extraction of the
mineral resource; or

= the mineral will be extracted prior to development and, this will not significantly
adversely affect the timing and viability of the non-minerals development; or

= the need for the non-mineral development can be demonstrated to outweigh the
need for the mineral resource.

THE APPLICATION

The evaluation of the impact of the proposed development on land use in its
immediate vicinity is discussed in ES Chapter 9 [APP-032]. This chapter is
supported by the following:

= ES Appendices 9.1 Agricultural Land Classification and Soil Resources [APP-
150] and 9.2 Agricultural Land Assessment Criteria [APP-151]; and

= ES Figures 9.1 Study Area [APP-079], 9.2 Other Land Uses [APP-080], 9.3
Existing Public Rights of Way (PRoW) [APP-081], 9.4 Community and
Recreational Facilities [APP-082], Scoping Report [APP-120], Mitigation Route
Map [APP-171] and Design Approach Document [REP8-022].

EXISTING BASELINE

Paragraphs 9.7.23 to 9.7.54 of the ES Chapter 9 [APP-032] illustrate the existing
baseline conditions of agricultural land and soil resources around each of the
proposed Panel Areas A to F and the cable routes. The date of the baseline
following the grant of DCO consent, is estimated to be the beginning of the first or
second year of the construction phase lasting up to 24 months, as defined in Table
4-2 of the ES Chapter 4 [APP-027].

The baseline conditions (nature of use, topography, climatic and soil type) of the
portion of land occupied by each of the 6 panel areas including the component
developments and the cable routes are then detailed in turn from paragraphs 9.7.24
to 9.7.53 of the ES Chapter 9 [APP-032], with full schedule of observations
demonstrated in ES Appendix 9.1 [APP-150]. The Scoping Report [APP-120]
identifies the presence of farm holdings around most of the six panel areas of the
proposed development, apart from Site E (west of Bishopton). It also states that
most of the relevant landowners had signed up to a voluntary agreement with the
applicant.
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3.12.14.

3.12.15.

3.12.16.

3.12.17.

3.12.18.

3.12.19.

Consequently, the impacts of the proposed development on farm holdings were
scoped out, having considered the potential negligible effects on the viability of their
farm holdings. Nonetheless, the applicant did warn in paragraph 9.8.13 of Chapter 9
[APP-032] that as it was likely that signed voluntary agreements might not have
been secured for some of the land required for the installation of the underground
cables in time for the submission of the draft Development Control Order (dDCO)
[REP9-006], temporary effects from installing the underground cables on those farm
holdings had been assessed.

FUTURE BASELINE

The future baseline conditions of agricultural land and soil resources around each of
the panel areas are described in paragraphs 9.7.55 to 9.7.58 the ES Chapter 9
[APP-032]. The end of the second year of the construction stage, when the
operation phase begins, assuming that the DCO consent is given, is projected to be
the date of establishing the future baseline state, as shown in Table 4-2 of the ES
Chapter 4 [APP-027].

AGRICULTURAL LAND CLASSIFICATION

In establishing the characteristics of land within the order limits, Section 3 of ES
Appendix 9.1 [APP-150] describes the methodology used to establish the ALC for
the land areas occupied by each of the panel areas, which follows the guidance for
assessing the quality of agricultural land in England and Wales as set out in the
Ministry of Agriculture, Fisheries and Food’s 1988 guidelines and summarised in
Natural England's (NE) Technical Information Note (TIN049). As the NE’s TINO49
specifies that a definitive ALC grading should be based on a detailed survey density
of one boring per hectare, the ES examined 413 soil profiles within the Order limits
in 2023, with an additional 13 topsoil samples sent for laboratory analyses of
particle size distribution, acidity (pH), organic matter and nutrient contents.

The proportions of each panel areas in ALCs 1, 2 and 3a (BMV) and 3b (moderate
quality) are then shown in Table 9-6 (page 24) of the ES Chapter 9 [APP-032].
There was no portion of land identified as ALC 1 in the order limits of the proposed
development. Table 9-6 also indicates that 18.9Ha (16%) of the Panel Area A
(Brafferton) is in ALC 3A, 3.4Ha (4%) of Panel D (Great Stainton) lies within ALC 2
and 8% (5.5Ha) of Panel F (North of Bishopton) is in ALC 3a. The extent of the BMV
agricultural land size required for the proposed development therefore equates to
30ha (7%) out of the approximate total of 456ha of agricultural land in its Order
limits.

OTHER LAND USES

In considering possible developments that may be affected by the order limits of the
proposed development, paragraphs 9.7.12 to 9.7.15 of the ES Chapter 9 [APP-032]
identify two future housing development sites in Darlington Borough Council’s
(DBC’s) Local Plan namely Berrymead Farm and Skerningham, both of which are
approximately 1 mile from the order limit's external boundary.

The applicant has also investigated the presence of mineral resources within the
order limits, with paragraph 9.7.16 of the ES Chapter 9 [APP-032] stating that parts
of the proposed development are within DBC’s minerals safeguarding zones for
limestone, hence it has the potential to impact on this natural resource. However,
the encroached limestone land area represents only a small element of the overall
limestone resource in the county.
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3.12.20.

3.12.21.

3.12.22.

3.12.23.

Moreover, the applicant has undertaken an assessment of all the public rights of
way (PRoW) that may be impacted by the order limits of the proposed development.
Consequently, paragraphs 9.7.17 to 9.7.22 of the ES Chapter 9 [APP-032] describe
the PRoW in the study area which have a legal status as identified by the definitive
maps of the respective local authorities or are promoted for use by non-motorised
travellers or have been detected through consultation. While Table 9-5 of the ES
Chapter 9 [APP-032] depicts the existing PRoW that interact with the proposed
development, paragraph 9.7.22 of the same paper cautions that this does not mean
that they will all be directly affected by it. No National Cycle Network route was
found in the study area, but the local road network is recognised as serving
recreational cycling. Table 9-9 of the ES Chapter 9 [APP-032] identifies those
PRoW that will be affected by the proposed development during its construction
phase.

CONSTRUCTION, OPERATION AND DECOMMISSIONING PHASES’ IMPACTS

Paragraph 9.4.16 of the ES Chapter 9 [APP-032] states that the assessment
method is like that adopted in the Institute of Environmental Management and
Assessment’s (IEMA) guidance (A new perspective on land and soil in
environmental impact assessment 2022). Section 9.8 of the ES Chapter 9 [APP-
032] discusses the potential impacts of the proposed development on agricultural
land and soil resource during the construction, operation and decommissioning
stages of the proposed development. The following are the identified impacts on the
pertinent receptors in the construction phase:

= Agricultural land and soil resource: It is indicated that agricultural uses
including sheep grazing will cease within the panel and underground cabling
areas. These activities may resume once construction is complete but not in the
positions of the related equipment (on-site substation, operational access tracks
and other infrastructure such as BESS, inverters, switchgear and spare
containers). Notwithstanding, the intensity of land disturbance would be minimal
given that the majority (93%) of the land required is moderate quality agricultural
land or non-agricultural land and falls outside of the category of BMV quality and
the proportion of BMV land affected by the associated developments is only
0.2ha of subgrade 3a land.

= Development land: The applicant has recognised the presence of and need to
safeguard mineral resources around the proposed development but highlighted
that the existing limestone in the order limits of the proposed development will
not be permanently sterilised by it. DBC’s minerals and waste policies do not
currently identify proposals for mineral extraction in the area.

= PRoW: The applicant acknowledges the need to divert and/ or extinguish
existing PRoW running through the proposed Panel Areas and maintaining
connectivity, as far as it is safe and practicable.

As for the operation period of the proposed development, the effect on the receptors
addressed above would primarily relate to maintenance and management activities,
typical of short-term closures and/or temporary diversions of PRoW. Furthermore,
the ES states while there are no direct effects on agricultural land or soil resources,
the reduction of productive agricultural land, ensuing from the construction activities,
may be minimised if grazing by livestock is continued beneath the panels.

The potential impacts of the proposed development in its decommissioning stage
are described as follows:
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3.12.24.

3.12.25.

3.12.26.

3.12.27.

= Agricultural land and soil resource: There is potential effect on the quality of
agricultural land duel to the disturbance caused to the land though the removal
of the panels and associated infrastructure.

= Development land: It is stated that the limestone in the order limits of the
proposed development would become available for extraction and the potential
effects of this would then need to be assessed based on demand at that time.

= PRoW: These would remain on their operational alignment and would
subsequently not revert to the baseline alignment. However, the applicant is
open to discussions with the relevant landowners.

EMBEDDED MITIGATIONS

Section 9.9 of the ES Chapter 9 [APP-032] describes the embedded mitigations,
referring to paragraphs 2.6.30 to 2.6.33 of ES Chapter 2 [APP-025] which explain
that the proposed development has been designed to avoid, eliminate, or reduce
potential impacts wherever possible, with certain mitigations built into its design.
These include allowing continued access to recreational and community facilities, a
commitment which will be detailed in the Construction Traffic Management Plan
(CTMP) [REP8-014] that would be secured via Requirement 6 of the dDCO [REP9-
006]. Also, with the outline Soil Resources Management Plan secured through
Requirement 10, built structures such as access tracks, substations and compounds
that would require soil stripping and disturbance, would be channelled towards the
lower quality land available (subgrade 3b) to avoid potential compaction or physical
contamination of any BMV agricultural land.

In addition, an outline PRoW Management Plan [REP6b-022] that would safeguard
the safe and uninhibited use of the PRoW, had been submitted, the final version of
which will be secured through Requirement 14 in the dDCO [REP9-006]. This
document includes measures such as managing short-term closures of PRoW with
minimal localised diversions where possible, and rerouting of PRoW where
permanent diversions are required. The applicant has also proposed permissive
trails (3.4km length in total) throughout the order limits of the proposed development
as described in Table 4-3 of PRoW Management Plan [REP6b-022], that would
foster a more cohesive PRoW network. However, based on an approximate
calculation from the information submitted, the ExA has noted that majority (around
80%) of the proposed PRoW represent a re-provision of those that would be
stopped up.

LIKELY SIGNIFICANT EFFECTS (LSE) - CONSTRUCTION, OPERATION AND
DECOMMISSIONING STAGES

Paragraphs 9.10.14 to 9.10.30 and 9.10.45 to 9.10.76 of ES Chapter 9 [APP-032]
evaluate the LSE of the proposed development on ‘recreational and community
facilities’, development land, PRoW plus wider impact on farm holdings during
construction, operation and decommissioning and concluded that insofar as
embedded mitigations are in place they would be negligible and therefore, no
essential mitigation is necessary. Table 9-9 of ES Chapter 9 [APP-032] shows
analyses of the construction effects on all segments of the PRoW, detailing the
relevant extent of impact, proposed mitigation and significance of effects. Effects on
agricultural land and soil resources plus wider impact on farm holdings in the
construction period are detailed in paragraphs 9.10.31 to 9.10.40 of ES Chapter 9

[APP-032].

On all agricultural land, the LSE of the proposed development is temporary, long-
term moderate adverse, which is significant, while, on farm holdings, it is deemed to
be low. No essential mitigation is therefore needed considering that the embedded
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3.12.28.

3.12.29.

3.12.30.

3.12.31.

3.12.32.

mitigations are in place. However, the comparison Table 1-5 in ES Appendix 9.2
[APP-151] shows that there would be slight adverse effect for the temporary loss of
the total 456ha agricultural land and moderate or ‘large to slight’ adverse effects for
the impermanent forfeiture of 30ha BMV agricultural land. The Mitigation Route Map
[APP-171] provides the summary of the proposed embedded mitigations and
associated implementation procedures.

ISSUES CONSIDERED DURING THE EXAMINATION

The main issues relate to the classification and loss of quality agricultural land as
follows:

AGRICULTURAL LAND CLASSIFICATION

At the issue specific hearing 6 (ISH6) conducted on 27 November 2024, queries
were raised Bishopton Villages Action Group (BVAG) in relation the soil sample size
including inadequacy of the 13 (one in 30ha) that were sent to the laboratory for soil
texture tests. BVAG asserts in its final SoCG with the applicant that the order land is
higher quality and yields more than stated and the analyses carried out by the
applicant only reflect the status of the agricultural land in question.

EFFECTS ON SOIL QUALITY

The applicant’s contention that the proposed development would lead to significant
beneficial effects on soils including sheep grazing in paragraph 9.10.55 of ES
Chapter 9 [APP-032] was challenged by BVAG during the ISH6 and documented in
its succeeding post-hearing submission [REP6-036]. In its SoCG [REP7-007] with
the applicant, Great Stainton Parish Meeting (GSPM) rejects the notion that sheep
and poultry can graze the land in the panel areas claiming that grazing under
objects that create a shadow is not nutritious and afterwards sought examples of the
practicality of this activity on a site of this magnitude. Additionally, GSPM was
unsure how the quality topsoil removed would be stored and had concerns about
the impact of heavy construction machinery on the sub-strata of the soil during poor
conditions, considering too that the decommissioning of the proposed development
would take up to five years, with a further five to re-establish the land as productive
agricultural land.

The EXA in its third written question [PD-014] explored the potential for the acquired
BMV land area in the order limits of the proposed development to be reduced if
grazing by livestock beneath the panels is encouraged and for the applicant to
provide examples of where such methods had been used successfully. The
applicant in its response [REP7-010] gave 12 examples of other solar schemes
where sheep grazing occurs and highlighted the likelihood for such measures to be
adopted for the proposed development. In relation to GSPM’s concern with the
storage of unearthed topsoil in the order limits, the ExA noted the applicant’s
submitted outline Materials Management Plan [APP-114], which explains how
excavated materials generated while constructing the proposed development will be
reused in a manner that is compatible with the Waste Framework Directive 2008
and associated regulations. In addition, at the ISH6, the applicant confirmed that the
least intrusive plough cabling method that lifts the soil and simultaneously installs
the cable before the machine plough backfills the lifted topsoil to cover the laid
cable, will be adopted.

Additionally, BVAG questioned whether the applicant could provide evidence to
support the claim that there would be a direct, long term, moderate beneficial effect
on agricultural land. The applicant in Appendix A1 of its post ISH6 hearing
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3.12.33.

3.12.34.

3.12.35.

3.12.36.

3.12.37.

submission [REP6-020] confirmed that based on 25,000 samples examined, there is
comprehensive, quantitative evidence of the benefits to soil health from converting
from arable land to pasture.

LOSS OF BMV AGRICULTURAL LAND

Several submissions were made by interested parties (IPs) throughout the
examination, expressing concerns over the loss of BMV agricultural land. The final
statements of common ground (SoCGs) of the host authorities (DBC [REP8-029],
DCC [REP8-028] and SBC [REP8-030]) are content with the applicant’s
assessment. The SoCGs with outstanding reservations on this matter are those that
the applicant has with Bishopton Villages Action Group (BVAG) [REP8-034], GSPM
[REP7-007] and Redmarshall Parish Council (RPC) [REP4-008]. These three IPs
consider that much of the land is valuable and irreplaceable farmland.

However, Natural England (NE) in its representation [RR-373] states that the
proposed development is unlikely to result in a significant loss of BMV land and
welcomes the requirement in the dDCO for the applicant to submit a final iteration of
the outline Soil Resources Management Plan [APP-116], which sets out the overall
approach to managing soil resources affected by the proposed development. NE
also agrees with the applicant that while some components of the development like
the substation may permanently affect agricultural land, the mitigation embedded
into the proposed development’s design whereby built structures such as access
tracks, substations and compounds that would require soil stripping and disturbance
have been directed toward the lower quality land present, would limit longer-term
impacts to the small areas BMV agricultural land utilised.

The applicant was also asked to provide justifications for occupying the BMV land in
the examining authority’s first written question, to which it clarified that apart from
the compelling need to provide low carbon energy generation, the portion of
occupied Grade 3a land is focussed on the far north of the order limits in an area
identified for proposed biodiversity enhancement while the Grade 2 land segment
concentrates on a small section of land to the east of Bishopton Redmarshall
Primary School and north of Mill Lane, part of which is proposed as forest school
and associated car parking provision, with some biodiversity enhancement and
some panel area, as shown in the Environmental Masterplan [AS-016].

At the ISH6, BVAG queried why the applicant had not taken steps to remove areas
of BMV land from the order limits to reduce the panel areas around several parts of
the villages. Similarly, the ExA investigated the potential for the applicant to move
parts of the panel areas in BMV land to land with less quality in the order limits. The
applicant then explained that it was not possible to move panels off areas of BMV
land to unoccupied spaces within the order limits, as these free spots have been
earmarked for the planned essential mitigation for the proposed development and
have been strategically placed to bring wider benefits such as the proposed
connections between the mitigation land in Panel Area C and the site of special
scientific interest (SSSI) at the southern side of Catkill Lane.

CONCLUSIONS

The EXA is satisfied that the assessment set out in the ES meets the requirements
of paragraphs 5.11.24, 5.11.25 5.11.28 and 5.11.31 of NPS EN-1 and 2.10.34 of
NPS EN-3 by sufficiently evaluating the effects of the proposed development on
green infrastructure and mineral resources and proposing necessary mitigations
that would be secured through the appropriate requirements in the dDCO [REP9-
006]. The ExA is also satisfied that the ES has addressed paragraphs 5.11.34 of
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3.12.38.

3.12.39.

3.12.40.

3.12.41.

NPS EN-1 and 2.10.32 of NPS EN-3 by ensuring that built structures necessitating
soil stripping and disturbance would be directed towards the lower quality land to
avoid potential compaction or physical contamination of any BMV quality agricultural
land.

In relation to the applicant’s agricultural land classification method including the
evaluation of soil quality, the ExA is content that the ES has met the requirements in
paragraph 2.10.33 of NPS EN-3 by adopting the appropriate method detailed in
NE’s TINO49 to obtain adequate samples and calculate the magnitude of the BMV
agricultural land in the Order limits of the proposed development. In terms of the
BVAG’s concern with the sample size used, the ExA notes that BVAG has not
provided any scientific evidence to support its view other than relying on local
knowledge and, considered that given the identified limited number of soil types in
the proposed development area, the samples chosen were sufficient.

Although the applicant’s analyses have demonstrated that the LSE on the loss of
the overall agricultural land and BMV agricultural land in isolation is moderate, the
corresponding impacts as per the IEMA guidance indicates a reduction in the
significance of the effects. Nonetheless, as negative impacts have been managed to
an acceptable level, the ExA affords this little negative weight in the planning
balance.

Regarding the effects of contamination of BMV land, the ExA is satisfied that the
embedded mitigation actions in the Design Approach Document (DAD) [REP8-022]
and included in Requirement 3 of the dDCO [REP9-006] would be sufficient to
mitigate any negative impacts to an acceptable level. The ExA is also satisfied that
the applicant has adopted an acceptable ALC method and largely justified the
inclusion of the small amount of BMV agricultural land in the order limits of the
proposed development, in line with paragraph 2.10.33 of NPS EN-3.

Concerning the effects on PRoW, the ExA has considered that the introduction of
permissive trails throughout the order limits to facilitate a more cohesive PRoW
network, in accordance with the design principles in the DAD and supported by the
Implementation of PRoW Management Plan as part of the dDCO requirements,
would minimise the proposed development’s impact on this infrastructure. Also, the
implementation of Construction Environmental Management Plan [REP8-012] and
outline Decommissioning Environmental Management Plan [REP5-015], as secured
by the relevant requirements in the dDCO [REP9-006] would safeguard continued
access to PRoW and ultimately mitigate any negative impacts to an acceptable
level. Overall, even though the proposed development would result in long-term but
not irreversible or permanent loss of agricultural land, given that the BMV land to be
lost would have served other agricultural activities in that lengthy lifetime of the
proposed development, the ExA therefore ascribes the loss of BMV agricultural land
a little negative weight.

Matters to be taken to Chapter 4 and the planning balance

— The ES has considered the environmental impact of the land use aspect of
the proposed development by ensuring that most parts of the development
including the built structures necessitating soil stripping and disturbance
would be stationed on the lower quality land and, undertaking to re-provide
and augment lost PRoW, in accordance with paragraphs 5.11.34 of NPS
EN-1 and 2.10.32 of NPS EN-3. In addition, the ExA has considered that the
embedded mitigation measures in the ES and DAD [REP8-022], secured by
Requirement 3 of the dDCO [REP9-006] would be sufficient to mitigate any
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negative impacts to an acceptable level, in conformity with paragraphs
5.11.24 t0 5.11.25, 5.11.31 of NPS EN-1 and 2.10.34 of NPS EN-3.

— The ES has also adopted an acceptable ALC method in line with paragraph
2.10.33 of NPS EN-3 and, considered safeguarding the mineral resources in
the Order limits to meet the needs of 5.11.28 of NPS EN-1. Overall, albeit
the proposed development would result in long-term but not irreversible or
permanent loss of agricultural land, given that the BMV land to be lost would
have served other agricultural activities in that lengthy lifetime of the
proposed development, the ExA therefore ascribes the loss of BMV
agricultural land a little negative weight in the planning balance in the making
of the Order.
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3.13.

3.13.1.

3.13.2.

3.13.3.

3.13.4.

3.13.5.

3.13.6.

3.13.7.

3.13.8.

OTHER PLANNING TOPICS
INTRODUCTION

This section considers the effects of the proposed development in relation to:

= Climate change adaptation and resilience
= Fire risk, safety and security
= Waste

CLIMATE CHANGE ADAPTATION AND RESILIENCE
INTRODUCTION

This part of the report considers the effects of climate change on the proposed
development, including climate change and resilience. The effects of the proposed
development on climate change, including GHG emissions, are addressed in
Chapter 3 of this Report, as well as the implications of climate change on flooding.

POLICY CONSIDERATIONS
NPS EN-1

Section 4.10 of the NSP EN-1 requires consideration of climate change adaptation
and resilience in the ES. applicants should assess the impacts on, and from, the
proposed energy project across a range of climate change scenarios, using advice
and guidance available.

Paragraph 4.10.13 states that SoS should be satisfied that applicants for new
energy infrastructure have taken these into account and that, as per paragraph
4.10.15 that there are not features of the design of new energy infrastructure critical
to its operation which may be seriously affected by more radical changes to the
climate beyond that projected in the latest set of UK climate projections.

NPPF AND LOCAL POLICY

The National Planning Policy Framework (NPPF) seeks to minimise carbon dioxide
emissions and ensure new development is resilient to the impacts of climate
change. The Development Plan policies of host authorities contain similar
requirements, namely Darlington’s Local Plan Policy DC1.

THE APPLICATION

The evaluation of the impact of the proposed development and likely significant
effects of Byers Gill Solar on climate change are set out in ES Chapter 5 [APP-028].
This chapter is supported by Appendix 5.1 Greenhouse Gas (GHG) Assessment
[APP-123] and Appendix 5.2 Climate Change Resilience Assessment [APP-124].

The applicant’s assessment methodology is set out in section 5.4 of ES Chapter 5
[APP-028] and it includes a GHG Impact Assessment which followed a project
lifecycle approach and a Climate Change Resilience Assessment which looked at
the effects of climate change on the construction, operational and decommissioning
phases of the proposed development.

Section 5.10 of ES Chapter 5 [APP-028] sets out the applicant’s assessment of
likely significant effects post embedded mitigation. These are summarised in Tables
5-14, 5-15 and 5-16 of ES Chapter 5 [APP-028] which detail the potential Climate
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3.13.9.

3.13.10.

3.13.11.

3.13.12.

3.13.13.

3.13.14.

3.13.15.

Change Impacts and relevant Embedded Adaptation/Resilience Measures for
Construction, Operation and Decommissioning stages and then in Tables 5-17 and
5-18 which detail the GHG assessment summary and climate resilience assessment
summary, correspondingly.

In relation to the potential Climate Change impacts, the applicant has classified all
identified risks are low or very low. In relation to the GHG assessment, the
significance of identified effects is minor adverse with the only significant effect
being beneficial and linked to the production of low carbon energy during the
operation stage. In relation to the applicant’s climate resilience assessment, all
effects have been assessed as of low or very low significance.

ISSUES CONSIDERED DURING THE EXAMINATION

No concerns were raised by any of the host local authorities in relation to the
applicant’s approach to Climate Change or the applicant’s findings and conclusions
as set out in ES Chapter 5 [APP-028].

The applicant’s response to ExQ1 GCT 1.17 [REP2-007] confirmed that the
applicant had taken into consideration the potential impacts of climate change on
the proposed development, including the projected increase in the frequency of
extreme weather events. The applicant stated that factors such as the occurrence of
high temperatures, increased rainfall and increased storm intensity have all been
considered as part of the scenarios included and assessed in ES Chapter 5 [APP-
028].

The applicant went on to state that it has carried out an assessment of climate
change resilience in ES Appendix 5.2 Climate Change Resilience Assessment
[APP-124] and proposed mitigation measures to reduce risks during construction,
operation and decommissioning, as listed in Tables 5-14, 5-15 and 5-16 of ES
Chapter 5 [APP-028]. These include measures embedded into the design of the
proposed development, alongside measures secured via management plans such
as the Outline CEMP, the latest version of which is [REP8-012/013].

ES Appendix 5.2 [APP-124] confirms that there are no climate risk ratings at
moderate or above, and ES Chapter 5 [APP-028] concludes that the effect of
climate change on the proposed development is therefore very low to low, which is
not significant.

The final Statement of Common Ground (SoCG) with Bishopton Villages Action
Group (BVAG) [REP8-034] confirms that agreement had not been reached between
both parties in relation to the effects of the proposed development on climate
change, namely that BVAG’s concerns in relation to the absence of life cycle
analysis (LCA) applied to the vast scale of the proposed energy generating
infrastructure and the absence of assessment of scope 1, 2 and 3 emissions fall
below best practice standards. The applicant responded that ES Chapter 4 [APP-
027] sets out that the EIA has considered construction, operation and
decommissioning effects of the proposed development and that ES Chapter 5 [APP-
028] provides an assessment of the effects of the proposed development in relation
to GHG emissions and resilience to climate change in accordance with relevant
policy and guidance.

CONCLUSIONS
No substantive concerns have been raised in relation to the applicant’s approach to
climate change by any of the host local authorities or other statutory bodies. The
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3.13.16.

3.13.17.

3.13.18.

3.13.19.

3.13.20.

3.13.21.

3.13.22.

3.13.23.

3.13.24.

ExA’s view is that the applicant’s approach to the assessment of the climate effects
of the proposed development is based on reasonable assumptions and is
proportionate.

The EXxA is of the view that the applicant has taken into consideration climate
change adaptation and resilience and has assess the impacts on, and from, the
proposed energy project across a range of climate change scenarios, using the
guidance available, including IEMA guidance on climate change adaptation® and
GHG emissions’, and the Met Office UK climate projections 2018 (UKCP18)38.

Paragraph 4.10.13 states that SoS should be satisfied that applicants for new
energy infrastructure have taken these into account and that, as per paragraph
4.10.15 that there are not features of the design of new energy infrastructure critical
to its operation which may be seriously affected by more radical changes to the
climate beyond that projected in the latest set of UK climate projections.

Consequently, the ExA concludes that these requirements are satisfied.

FIRE RISK, SAFETY AND SECURITY
INTRODUCTION

This part of the report considers effects in relation to fire risk, safety, and security.

POLICY CONSIDERATIONS
EIA REGULATIONS

Regulation 5(4) requires the assessment of expected significant effects arising from
the proposed development’s vulnerability to major accidents.

NPS EN-1

Section 4.4 of the NSP EN-1 requires consideration of health issues in relation to
the development of new energy infrastructure and recognises that while access to
energy is beneficial to society and health, it may also have negative impacts.

Paragraph 4.4.7 states that those aspects of energy infrastructure which are most
likely to have a significantly detrimental impact on health are subject to separate
regulation (for example for air pollution) which will constitute effective mitigation of
them, so that it is unlikely that health concerns will either by themselves constitute a
reason to refuse consent or require specific mitigation under the Planning Act 2008.

Paragraphs 4.12.2 deals with pollution controls and paragraph 4.13.5 states that
applicants should consult with the Health and Safety Executive (HSE) on matters
relating to safety.

NPS EN-3

Paragraphs 2.10.46 to 2.10.48 deal with security and lighting, with paragraph
2.10.46 stating that security is a key consideration for developers and that

8 |IEMA, IEMA EIA Guide to: Climate Change Resilience and Adaptation, 2020.

7 Institution Of Environmental Management and Assessment (IEMA), Environmental Impact
Assessment Guide to Assessing Greenhouse Gas Emissions and Evaluating their
Significance, 2022

8 UK Climate Projections (UKCP) - Met Office
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3.13.25.

3.13.26.

3.13.27.

3.13.28.

3.13.29.

3.13.30.

3.13.31.

3.13.32.

applicants may wish to consider not only the availability of natural defences such as
steep gradients, hedging and rivers but also perimeter security measures such as
fencing, electronic security, CCTV and lighting.

NPS EN-5

Paragraph 2.4.3 states that electricity network infrastructure must in the first
instance be safe and secure and that functional design constraints of safety and
security may limit an applicant’s ability to influence the aesthetic appearance of that
infrastructure.

THE APPLICATION

Appendix 2.5 Major Accidents and Disasters Assessment [APP-109], Appendix 2.13
outline Battery Fire Safety Management Plan (0BFSMP) [APP-117], alongside with
ES Chapter 2 The Proposed Development [APP-025] set out the details of the
applicant’s approach to fire risk, safety and security.

Appendix 2.5 Major Accidents and Disasters Assessment [APP-109] provides an
assessment of the major accidents and disasters issues including the potential for
battery fire in the BESS and the potential for damage to existing utilities as a result
of construction and decommissioning of the proposed development. Appendix 2.5
sets out the potential impacts of the issues covered and the mitigation measures
included in the design of the proposed development which are then reflected in the
oBFSMP [APP-117].

The approach taken by the applicant follows the IEMA guidance® and looks at
identifying hazards, receptors relevant to the identified hazard or risk, then looks at
reasonable worst-case impacts on receptors resulting from the hazard or risk,
describes primary and tertiary (embedded and best practice) mitigation plus any
additional secondary mitigation proposed and finally provides a residual assessment
of risks.

The applicant’s baseline, as set out in paragraph 3.3.2 of Appendix 2.5 [APP-109]
confirms that hazards leading to a fire in a BESS container, the relevant receptors
identified include ecological receptors in habitats local to the BESS containers,
human receptors, which include those residential dwellings closest to the BESS
containers including the communities of Bishopton, Little Stainton, Great Stainton,
Braffterton, other isolated dwellings within 300m of any containers and emergency
responders.

In relation to the reasonable worst-case impacts, these included hazards resulting in
potential battery fire, potential significant effects resulting from a battery fire and
hazards resulting in potential flooding of BESS containers.

Mitigation measures proposed against the worst-case impacts are set out in Section
3.5 of Appendix 2.5 [APP-109]. They include site design and layout measures,
preventative measures, monitoring measure and suppression and containment
measures.

The applicant confirms in Section 3.6 of Appendix 2.5 [APP-109] that the
preventative measures included in the design of the BESS and associated systems
are such that an uncontrolled battery fire event is highly unlikely, and as such a

® Major Accidents and Disasters in EIA: a Primer, September 2020, IEMA
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3.13.33.

3.13.34.

3.13.35.

3.13.36.

significant effect upon the identified receptor from such an event is unlikely in
relation to major accidents and disasters.

In relation to utilities and utility providers, the applicant recognises that the primary
risk is that of unplanned impacts to utilities where damage occurs. The reasonable
worst -case scenarios identified were:

= for workers in the immediate vicinity of gas or high voltage electricity utility asset,
with the potential impacts being physical injury or death;

= disruption to services provides by assets to communities dependent on the utility
assets.

The mitigation proposed, as set out in Section 4.4 of Appendix 2.5 [APP-109] would,
according to the applicant, reduce the likelihood of a utility strike to a level such that
a utility strike is highly unlikely and a significant effect upon the identified receptors
from such an event is unlikely.

The oBFSMP [APP-117] sets out the applicant’s approach to minimising the
changes of a battery fire event and fire spreading in the event of a fire. It covers the
regulatory guidance, safety standards and battery management systems of the
Battery Energy Storage Systems (BESS) during operational activities. It is expected
that the oBFSMP [APP-117] would be produced by the operator of the proposed
development, in liaison with the equipment suppliers.

The oBFSMP [APP-117] proposes a series of safety and control measures which
will be incorporated into the proposed development to help reduce the risk of a
major incident. These include:

= Adoption of industry standard and good practice design elements integrated
including external access and maintenance points.
Adoption of current industry standard for the installation of Stationary Energy
Storage System and the applicant also requires any system selected to comply
with standards which demonstrates the fire propagation for Li-lon batteries at
cell, module unit level.

= Heating, Ventilation and Cooling to monitor, regulate, and control the operating
temperature of the batteries with inbuilt isolation trips in case of temperature
which deviates the approved allowance and cannot be rectified.

= Battery Management System monitoring which monitors the individual cells,
modules, and racks.

= Aerosol fire suppression to reduce the chances of fire starting.

Deflagration panels to ensure that any build-up of pressure is directed upwards

as opposed to outwards.

External access panels as opposed to internal.

Layout design to limit the proximity of batteries to each other.

Certification and testing of procured.

Information Box at the site entrance for Local Fire Authorities detailing the site

location, layout, and information relevant for the batteries.

In Section 5 of the oBFSMP [APP-117] the applicant also confirms that it has carried
out consultation with County Durham and Darlington Fire and Rescue Service
(CDDFRS). However, the applicant confirms, in paragraph 5.1.7 that engagement
with CDDFRS is on-going and that agreement on the oBFSMP [APP-117] is
outstanding.

ISSUES CONSIDERED DURING THE EXAMINATION
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3.13.37.

3.13.38.

3.13.39.

3.13.40.

3.13.41.

3.13.42.

3.13.43.

3.13.44.

3.13.45.

No concerns were raised by any of the host local authorities in relation to the
applicant’s approach to Fire Risk, Safety and Security or the applicant’s findings and
conclusions as set out in Appendix 2.5 Major Accidents and Disasters Assessment
[APP-109], Appendix 2.13 oBFSMP [APP-117], and ES Chapter 2 [APP-025].

The EXA also notes that, by the end of the examination and in relation to the
oBFSMP the SoCG with Darlington Borough Council [REP8-029] confirmed that
there were no matters of disagreement outstanding in relation to the Battery Fire
Safety Management Plan (BFSMP) or Requirement 11 (Battery Safety
Management) which requires a BFSMP to be submitted to and approved by the
relevant planning authority and that it should substantially in accordance with the
oBFSMP.

Also, it is worth nothing that the UK Health Security Agency (UK HAS) has
submitted a Relevant Representation [RR-526] confirming that it is satisfied with the
methodology used by the applicant in relation to the identification of issues which
could significantly affect public health and confirms it is satisfied that the proposed
development would not result in any significant adverse impacts on public health.

However, BVAG raised concerns, as set out in the SoCG [REP8-034] in relation to
the impacts of the proposed development on health and wellbeing, namely the
impacts on wellbeing of the local residents through imposing of changes onto the
landscape, increase in solar crime which would increase levels of crime in the area,
and the overall safety of the BESS. This matters were not agreed on by the end of
the Examination.

The applicant has replied to these concerns in [REP8-034] and states, in relation to
health and wellbeing, that human health was scoped out of the ES as only limited
impacts on human health during the construction and operation of the proposed
development would be anticipated. Also the applicant stated that aspects of human
health are considered in other ES chapters, namely Landscape and Visual, Land
Use and Socioeconomics.

In relation to crime the applicant stated, in response to BVAG14 point in [REP8-034]
that the proposed development would include security measures such as CCTV to
be installed along the security fencing associated with the onsite substation and
energy storage system. The applicant also confirmed that it has consulted with the
local police and crime commissioner.

In relation to the BESS and in response to the BVAG’s concerns on this topic, the
applicant confirmed the measures and status of Appendix 2.13 oBFSMP [APP-117]
which mitigates against any fire or hazard from the BESS.

Similar concerns were also raised by other IPs in relation to the BESS and hazards
from the BESS. Norman Melaney, at [REP4-027] raised concerns regarding fire
safety in relation to the BESS. Similarly, Heather Hall [AS-025] at Deadline 6
[REP7-011] also raised similar concerns. The applicant in its replies [REP5-005]
and [REP7-011] reiterated the validity of the o BFSMP [APP-117] in addressing
those concerns and mitigating against possible hazards due to the present of a
BESS.

The EXA also asked question ExQ1 HAQ.1.2 in relation to Appendix 2.5 Major
Accidents and Disasters Assessment [APP-109] and why the effects on human
health had been scoped out. The applicant confirmed, in its response [REP2-007]
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3.13.46.

3.13.47.
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3.13.49.

3.13.50.

3.13.51.

3.13.52.

3.13.53.

3.13.54.

3.13.55.

that a number of measures have been secured through the dDCO which ensure that
significant effects upon human health are unlikely.

CONCLUSIONS

No substantive concerns have been raised in relation to the applicant’s approach to
climate change by any of the host local authorities or other statutory bodies. The
CDDFRS and UK HAS have both been consulted by the applicant in relation to fire
risk, safety risk including any danger to human health from hazards, and security.
No concerns have been raised in these topics by any of those agencies.

In light of the above, the ExA’s view is that the applicant’s approach to the
assessment of fire risk, safety and security is based on reasonable assumptions
and is proportionate and therefore meets the required policy standard.

The EXA is of the view that the applicant has taken into consideration the potential
risks and hazards associated with the BESS and has provided sufficient levels of
mitigations across a range of reasonable worst-case scenarios and that given the
measures secured in the dDCO, risk would be low and not significant during the
construction and operation stages.

Consequently, the ExA concludes that these requirements are satisfied.

WASTE
INTRODUCTION

This part of the report considers waste and how the proposed development will deal
with waste.

POLICY CONSIDERATIONS
NPS EN-1

Section 5.15 of NPS EN-1 deals with resources and waste. Paragraph 5.15.3 states
that disposal of waste should only be considered where other waste management
options are not available or where it is the best overall environmental outcome.

Paragraph 5.15.9 states that arrangements setting out the sustainable management
of waste and use of resources should be described and should include information
on how re-use and recycling will be maximised in addition to the proposed waste
recovery and disposal system for all waste generated by the development.

In relation to the SoS decision making, paragraph 5.15.14 states that the SOSESNZ
should consider the extent to which the applicant has proposed an effective system
for managing hazardous and non-hazardous waste arising from construction,
operation and decommissioning.

Paragraph 5.15.15 states that the SOSESNZ should be satisfied that any such
waste would be properly managed, that the waste from the proposed facility can be
dealt with appropriately and that adequate steps have been taken to minimise the
volume of waste arisings.

Paragraphs 5.15.16 and 5.15.17 state that the SOSESNZ should use requirements
or obligations to ensure that appropriate measures for waste management are
applied and include a condition on revision of waste management plans at
reasonable intervals when giving consent.
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3.13.56.

3.13.57.

3.13.58.

3.13.59.

3.13.60.

3.13.61.

3.13.62.

THE APPLICATION

Appendix 2.3 Assessment of Likely Waste Arisings [APP-107] and Appendix 2.11
outline Site Waste Management Plan (0SWMP) [APP-115], alongside with ES
Chapter 2 The Proposed Development [APP-025] are the main documents that set
out the details of the applicant’s approach to waste. The Outline Materials
Management Plan provides some detail in relation to waste, namely how excavated
materials that will be generated in the course of the construction phase will be re-
used.

The applicant confirms, in paragraph 2.7.21 of ES Chapter 2 [APP-025] that the
proposed development is likely to generate waste comprising of general
construction waste, including packaging waste from materials, and construction
materials from access roads and supporting infrastructure. During operation, it is
anticipated that waste generation would be minimal. Waste from the
decommissioning of the proposed development would be disposed of responsibly
and undertaken in alignment with the future principles of recycling available at that
time. Construction, operation and decommissioning of the proposed development is
therefore expected to generate minimal waste arisings.

Appendix 2.3 Assessment of Likely Waste Arisings [APP-107] provides further detail
by looking at the effects of construction activities, operational activities and
decommissioning activities of the proposed development. In it the applicant
confirms, as set out in Table 1-4 likely waste streams from the proposed
development, that it has considered the waste stream and the waste stream activity
that would be generated at each one of the different phases and how waste could
be managed, including consideration of hazardous and non-hazardous waste and
inert waste.

Following from this, the applicant has identified which waste streams require
disposal to landfill and the likely estimated construction waste disposal. In
paragraph 1.13.1 of Appendix 2.3 [APP-107], the applicant confirms that proposed
development would utilise approximately 0.004% of available inert landfill capacity
in 2026, which equates to an effect of negligible magnitude and therefore non-
significant in relation to landfill capacity.

The purpose of Appendix 2.11 oSWMP [APP-115] is to demonstrate that the
applicant would manage site waste efficiently and effectively, with opportunities to
reduce, reuse and recycle waste materials considered and optimised wherever
possible, and to promote best practice and environmental awareness.

The applicant also confirms that Appendix 2.11 oSWMP [APP-115] broadly follow
the approach outlined in the Site Waste Management Plan Regulations 2008 (the
2008 Regulations) and considers the waste management hierarchy as transposed
into the Waste (England and Wales) Regulations 2011, which contain the waste
hierarchy as Regulation 12 and also as set out in the Waste Management Plan for
England (January 2021) (which sits beneath the Resources and Waste Strategy for
England 2018), and provides an overview of waste management in England to fulfil
the Waste (England and Wales) Regulations 2011.

The oSWMP considered waste generation and types of waste as part of its
approach and how it should be implemented. The applicant confirms, in paragraph
3.3.1 that the detailed SWMP should include an overview of roles and
responsibilities and how they interact with this plan once it's developed and that it
will be kept under regular review to ensure that best practice is being maintained
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3.13.63.

3.13.64.

3.13.65.

3.13.66.

3.13.67.

and that any offsite treatment or recovery facilities are still the best choice for any
particularly waste stream. This is secured in the dDCO under Requirement 9
[REP9-005/006].

ISSUES CONSIDERED DURING THE EXAMINATION

No concerns were raised by any of the host local authorities in relation to the
applicant’s approach to Waste or by any other statutory bodies.

ExQ1 EIA.1.2 [PD-004] did relate to waste in relation to how the applicant captured
the worst case scenario for the proposed development in relation to replacement
rates. The applicant’s response, in [REP2-007] confirmed that the anticipated
replacement rates were calculated using data provided directly by infrastructure
manufacturers and based on the infrastructure forming the proposed development
in order to identify the quantity of waste over its operational lifetime.

CONCLUSIONS

Noting that no concerns were raised by any of the host local authorities in relation to
the applicant’s approach to Waste, or by any other statutory bodies, the ExA finds
that the waste assessment methodology, and the consideration given to recycling
and waste management is satisfactory and addresses the requirement set in
national policy, namely NPS EN-1.

The EXA also considers that appropriate mitigation is secured in the form of a Waste
Management Strategy which would be developed in accordance with the oOSWMP
[APP-115] and secured via the DCO. The ExA is therefore satisfied that waste will
be managed appropriately on-site and off-site, that adequate steps have been taken
to minimise volume of waste arisings and that revisions of waste management plans
would occur.

Consequently, the ExA concludes that these requirements are satisfied.
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3.14.

3.14.1.
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3.14.5.

3.14.6.

3.14.7.

3.14.8.

CUMULATIVE EFFECTS
INTRODUCTION

This chapter covers the effects of the proposed development with regard to
cumulative effects.

POLICY CONSIDERATIONS
NPS EN-1

The government’s policy regarding cumulative effects of energy projects is mainly
contained within the topic sections of the National Policy Statement (NPS) for
Energy (EN-1). The ExA’s consideration of these is detailed within the Conclusions
section below.

NPS EN-3

The government’s policy regarding solar photovoltaic generation is defined in the
NPS for Energy (EN-3) at section 2.10. The ExA’s consideration of these is detailed
within the Conclusions section below

THE APPLICATION

This section provides a summary of the applicant’s case at the start of the
examination, focussing on the important and relevant matters to the ‘Issues
considered during the examination’ and the ‘Conclusion’, below.

Introduction

The application documents included Chapter 13 Cumulative Effects [APP-036], this
chapter considered the potential for cumulative effects arising from the construction,
operation and decommissioning of the proposed development.

Assessment methodology

Two categories of cumulative effects have been considered within the cumulative
effects chapter [APP-036]:

= |n-combination effects from the interrelationship between different environmental
effects of the proposed development (intra-project) (section 13.4), and

= Cumulative effects from the interrelationship between different projects along
with the proposed development (inter-project) (section 13.5).

In-combination effects assessment (intra-project effects)

Some Environmental Statement (ES) topics intrinsically assess in-combination
effects as part of their assessment approach by virtue of their methodologies. Table
13-2 [APP-036] provides a summary of the in-combination effects which have
already been identified intrinsically as part of the assessments reported within the
ES, and as such do not need to be drawn into further in-combination assessment.

These topics are:

= ES Chapter 6 Biodiversity [APP-029]
= ES Chapter 7 Landscape and Visual [APP-030]
= ES Chapter 8 Cultural Heritage and Archaeology [APP-031]
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3.14.9.

3.14.10.

3.14.11.

3.14.12.

3.14.13.

3.14.14.

3.14.15.

3.14.16.

= ES Chapter 9 Land use and Socioeconomics [APP-032]
= ES Chapter 11 Noise and Vibration [APP-034]
= ES Chapter 12 Traffic and Transport [APP-035]

There is still the potential for other in-combination effects to arise which are not
captured through topic assessments and as such need to be considered. Table 13-
11 [APP-036] provides a summary of the identified in-combination effects of the
proposed development, concluding that there would be no significant effects.

Cumulative effects assessment (inter-project effects)

The applicant has considered cumulative effects of the proposed development
being carried out alongside other existing and/or approved developments. The
systematic approach to assessing cumulative effects used has been based on PINS
Advice Note 17, reference paragraph 13.5.2 [APP-036].

Table 13-10 [APP-036] provides a summary of the identified cumulative effects of
the proposed development. This concludes that there would be no significant
adverse effects in Environmental Impact Assessment (EIA) terms, except for
temporary loss of agricultural land which is considered to be potentially significant in
EIA terms. There is no essential mitigation available to reduce this effect.

ISSUES CONSIDERED DURING THE EXAMINATION

This section details the issues relating to cumulative effects considered during the
examination. It focuses on matters that are considered important and relevant to the
decision and have not been agreed or adequately justified by the applicant or are
controversial.

Methodology

The ExA issued written questions relating to the applicant’s methodology
concerning surplus energy generation and how this would be managed in relation to
the cumulative effects of other energy generation projects. In response the applicant
provided satisfactory evidence of its engagement with Northern Power Grid,
reference CU.1.1 [REP2-007], and an acceptable explanation regarding energy
storage, reference CU.1.2 [REP2-007].

Intra-project effects

Matters relating to the following ES topics constituted the main issues discussed
during the examination:

= land use
= |andscape and visual

The other topics assessed regarding in-combination effects did not lead to
significant discussion and are discussed under the heading ‘Other ES topics’ in the
conclusions section below.

Land use

The applicant responded to ExQ1 CU.1.3 [REP2-007], that

“The cumulative temporary loss of agricultural land is still considered potentially
significant due to the extent likely to be lost temporarily within the locality.”
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3.14.26.

During ISH6 the applicant was asked to explain its proposals for mitigating
significant cumulative effects resulting from the temporary loss of agricultural land.
The applicant responded, reference 1.32 [REP6-017] referring to the Outline Soil
Resources Management Plan [APP-116] and noted that several other schemes
have similar management plans. The applicant stated that if the soil is managed
properly, ES Chapter 13 records that there could be a cumulative benefit for
improved soil health in the longer term when the soil is returned to agricultural use,
paragraph 13.5.63 [AS-033].

Mr Philpott, for Great Stainton Parish Meeting, commented that although the solar
farms are described as temporary because they would eventually revert to
agricultural land, the operational period of 40 years would make the solar farms a
permanent feature in the lives of local people, reference 1.91 [REP6-017].

Landscape and visual

In response to the ExA’s question regarding the applicant’s assessment of the
cumulative effects of the proposed development on residential receptors, reference
CU.1.6 [REP2-007], the applicant referenced the methodology set out in ES
Chapter 13 Cumulative Effects [APP-036].

In its Local Impact Report - Landscape and Visual Amenity [REP1-021], Darlington
Borough Council (DBC) stated at paragraph 10.12:

“... DBC is of the opinion that the combination of the Development and cumulative
solar farms generates significant impacts on the rural highway network in the 3.0km
Study Area, noting that the ES predicts visual effects on every individual section of
road, ranging from moderate/minor to moderate... . DBC is of the view, therefore,
that such effects should be considered significant.”

The ExA questioned the applicant further in relation to the assessment of landscape
and visual, and cumulative effects through a Rule 17 request for further information
[PD-012] and subsequently during ISH8 [EV18-001]. The applicant’s response to
these matters is included within the ‘Cumulative effects’ sub-heading section below.

Cumulative effects

A significant focus of discussion of cumulative effects related to the interrelationship
between different projects along with the proposed development (inter-project).

Regarding the applicant’s Long and Short List of Committed Development [APP-
102], the ExA sought confirmation from the local authorities and other interested

parties if they were happy with the list provided or if there are any further projects
that they wished to add, reference GCT.1.13 [PD-004].

DBC responded that it was generally happy with the list of developments and
allocations within DBC’s area, and advised a number of updates, reference GCT.1.3

[REP2-031].

The applicant acknowledged the update on these applications [REP3-004] and
confirmed it would undertake a further sensitivity analysis to understand the
implications for the cumulative assessment. This matter is discussed further below.

In response to the ExA’s question relating to the impact of other generating facilities,
in relation to need, located or proposed to be located within the vicinity of the
proposed development, the applicant confirmed that the potential impact of those
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3.14.27.

3.14.28.

3.14.29.

3.14.30.

3.14.31.

3.14.32.

3.14.33.

3.14.34.

3.14.35.

facilities has been assessed via the cumulative effects assessment, reported in ES
Chapter 13 [APP-036], reference CU.1.7 [REP2-007].

ISH 7 on cumulative effects focused on the applicant updating the examination
regarding the Long and Short List of Committed Development and the further
sensitivity analysis to understand the implications for the cumulative assessment in
response to the development applications identified by DBC [EV15-001].

Further, during ISH7, the applicant was requested to update the ExA regarding how
particular sites identified in the Statement of Common Ground (SoCG) with Great
Stainton Parish Meeting [REP4-016], as well as the Cowley Complex solar plant
identified by Mr Smith [REP1-036], have been considered in the assessment of
cumulative effects.

Further to the applicant’s update DBC agreed to submit written comments on the
applicant’s Cumulative Effects Sensitivity Analysis, reference action ISH7-01

[REP6-017].

DBC'’s response indicated general agreement with the applicant that the change in
status of a number of planning applications is unlikely to affect the assessment
already presented for most sites [REP6-032]. However, DBC considers that the
assessment already undertaken for the NWL water main was not sufficiently robust
to conclude that there would not be any cumulative adverse impacts, and if such
impacts were identified what mitigation measures might be necessary.

In response to the ExA’s subsequent question on this matter, the applicant
highlighted that from a cumulative perspective, the scheme would be built after the
proposed development and therefore has considered the proposed development
within its own cumulative assessment. Having reviewed the NWL cumulative
assessment, the applicant agrees with the findings presented which indicate no
likely cumulative impacts, reference CU.3.2 [REP7-010].

Mrs Tinkler for Bishopton Villages Action Group (BVAG) expressed concerns
regarding the applicant’s approach to the assessment of cumulative landscape and
visual effects; these were submitted in writing [REP6-036].

The applicant responded that it had provided further information on the cumulative
effects assessment in respect of landscape and visual, within the Landscape and
Visual Assessment - Cumulative Effects Technical Note [REP6-021], which it
considered addressed the points raised, and the applicant continues to discuss
landscape matters with BVAG with a view to updating the SoCG with them prior to
end of examination.

Towards the end of the examination the ExA issued a Rule 17 request for further
information to address issues raised in relation to the applicant’s assessment of
landscape and visual effects [PD-012]. This request included the requirement to
update ES Statement Chapter 13 Cumulative Effects [APP-036] so as to take
account of any changes resulting from the reassessment of landscape and visual
effects.

The applicant’s response described at paragraph 2.1.4 [AS-031]:

“... an updated ES Chapter 13 Cumulative Effects [AS-033] with amendments to
clarify the relationship between the ES topic chapters, including landscape, and the
cumulative assessment. ...”
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3.14.36.

3.14.37.

3.14.38.

3.14.39.

3.14.40.

3.14.41.

3.14.42.

3.14.43.

At paragraph 2.1.7 [AS-031] the applicant concludes:

“Having undertaken this exercise, the applicant identifies no new or different
significant effects compared to its original DCO Application, ...”

In response to the ExA’s question regarding what work had been carried out in
order to consider the cumulative effects of 11 current and pending solar power
generation plants alongside the predicted effects of the proposed development, the
applicant confirmed that these were considered in its Procedural Deadline A
submission [PDA-003], as part of the EIA reported in the ES, reference CU.3.3

[REP7-010].

Outstanding issues with regard to cumulative effects were considered at agenda
item 6 of ISH8 [EV18-001]. Hearing Action Point 11 from ISH8 required the

“Applicant to submit note explaining approach to cumulative assessment and
compliance with the PINS Advice Note 17 and to define clearly what was included in
the baseline and why it was included in the baseline, alongside what was included
and considered as cumulative and why.”

The applicant submitted post-hearing submissions including written submissions of
oral cases as heard at ISHS, ..... [REP9a-001].

In addition, the applicant submitted ISH8 Post-Hearing Cumulative Assessment
Clarification Note [REP8-026]. The applicant concludes at paragraph 1.4.5

“This demonstrates how all schemes within the short list for cumulative assessment
have been considered within the ES, either through individual topic chapters (as
part of the dynamic or future baseline) or within ES Chapter 13, in line with Advice
Note 17.”

At the end of the examination the ExA notes the disagreement of the following
parties with the applicant’s assessment of cumulative effects:

= DBC [REP8-029]
= BVAG [REP8-034]
= Great Stainton Parish Meeting [REP7-007].

CONCLUSIONS
ExA considerations regarding methodology

Regarding the network connection NPS EN-3 paragraph 2.10.26 requires that
applicants should consider the cumulative impacts of situating a solar farm in
proximity to other energy generating stations and infrastructure. It is the ExA’s view
that cumulative inter-project impacts have been adequately considered as
evidenced through ES Chapter 13 Cumulative Effects [AS-033].

ExA considerations regarding intra-project effects

NPS EN-1 paragraph 4.3.19 requires that the Secretary of State (SoS) should
consider how the accumulation of, and interrelationship between, effects might
affect the environment, economy, or community as a whole, even though they may
be acceptable when considered on an individual basis with mitigation measures in
place. It is the ExA’s view that ES Chapter 13 Cumulative Effects [AS-033] provides
an adequate assessment of the proposed development’s in-combination effects.

Land use
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3.14.44.

3.14.45.

3.14.46.

3.14.47.

3.14.48.

3.14.49.

3.14.50.

3.14.51.

Paragraph 5.11.14 of NPS EN-1 encourages applicants to develop and implement a
soil management plan to minimise potential contamination and consider sustainable
reuse of soils. The ExA notes that the applicant has developed an acceptable
outline Soil Resources Management Plan [APP-116] and stated that several other
schemes have similar management plans, reference 1.32 [REP6-017].

Landscape and visual

NPS EN-1 paragraph 5.10.16 requires the applicant to carry out a landscape and
visual impact assessment and report it in the ES, including cumulative effects.

NPS EN-3 paragraph 2.10.157 requires the SoS to consider the landscape and
visual impact of any proposed solar PV farm together with the possible cumulative
effect with any existing or proposed development. An assessment of the effects of
the proposed development on landscape and visual impacts is provided in ES
Chapter 7 Landscape and Visual [AS-028]. An assessment of cumulative effects is
provided in ES Chapter 13 Cumulative Effects [AS-033]. The EXA is content that
cumulative effects are adequately considered in these assessments.

Traffic and transport

NPS EN-1 paragraph 5.14.21 states that the SoS should only consider refusing
development on highways grounds if residual cumulative impacts on the road
network would be severe. ES Chapter 13 Cumulative Effects [AS-033] concludes
that there are no significant cumulative effects resulting from traffic and transport.
The ExA agrees with this conclusion.

NPS EN-3 paragraph 2.10.126 requires cumulative transport impacts from multiple
energy infrastructure projects to be assessed. As concluded in the traffic and
transport topic chapter, ES Chapter 12 Traffic and Transport [APP- 035] shows that
the traffic modelling used for the proposed development has inherently assessed
the cumulative impacts already for traffic and transport. It concludes there would be
no significant effects arising from the proposed development, the ExA agrees with
this conclusion.

Other ES topics

NPS EN-1 paragraph 4.4.5 states that the impacts of more than one development
may affect people simultaneously, so the applicant should consider the cumulative
impact on health in the ES where appropriate. As reported in ES Chapter 4
Approach to EIA [APP-027], a standalone chapter assessing effects of the proposed
development on human health was scoped out of the ES, as it was anticipated that
there would be limited impacts on human health during construction and operation.
The EXA is content with this approach and considers the scoping out to be
appropriate in this case.

NPS EN-1 paragraph 5.8.32 states that where development may contribute to a
cumulative increase in flood risk elsewhere, the provision of multifunctional
sustainable drainage systems, natural flood management and green infrastructure
can also make a valuable contribution to mitigating this risk whilst providing wider
benefits. The applicant considers that the proposed development would not
contribute to a cumulative increase in flood risk elsewhere [APP-164], a position that
the ExA agrees with.

NPS EN-1 paragraph 5.9.9 states that consideration will also need to be given to
the possible impacts, including cumulative, on the wider historic environment. The
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3.14.52.

3.14.53.

3.14.54.

ExA is content that cumulative effects are adequately considered in ES Chapter 13
Cumulative Effects [AS-033].

NPS EN-1 paragraph 5.13.4 requires that the applicant’s assessment should
consider all relevant socioeconomic impacts, which may include cumulative effects.
ExA is content that cumulative effects are adequately considered in ES Chapter 13
Cumulative Effects [AS-033].

With regard to water quality and resources NPS EN-1 paragraph 5.16.7 requires
that the ES should describe any cumulative effects. The ExA is content that
cumulative effects are adequately considered in ES Chapter 13 Cumulative Effects

[AS-033].
ExA considerations regarding cumulative effects

NPS EN-1 paragraph 4.2.12 requires that the cumulative impacts of multiple
developments with residual impacts should also be considered. It is the ExA’s view
that cumulative impacts have been adequately assessed as evidenced through ES
Chapter 13 Cumulative Effects [AS-033]. In addition, the ExA considers that the
applicant has satisfactorily demonstrated that its assessment of cumulative effects
complies with PINS Advice Note 17, as demonstrated in ISH8 Post-Hearing
Cumulative Assessment Clarification Note [REP8-026].

Matters to be taken to Chapter 4 and the planning balance

— The ExA concludes that the proposed development complies with NPS EN-3
paragraph 2.10.26 with regard to considering the cumulative impacts in
situating a solar farm in proximity to other energy generating stations.

— The ExA concludes that the proposed development complies with NPS EN-1
paragraphs 4.3.19, 5.11.14, 5.10.16, 5.14.21, 4.4 .5, 5.8.32, 5.9.9, 5.13 4,
and 5.16.7 with regard to intra-project effects.

— The ExA concludes that the proposed development complies with NPS EN-3
paragraph 2.10.157 with regard to landscape and visual effects.

— The ExA concludes that the proposed development complies with NPS EN-3
paragraph 2.10.126 with regard to transport impacts.

— The ExA concludes that the proposed development complies with NPS EN-1
paragraph 4.2.12 with regard to cumulative effects.

— The applicant concludes that with respect to in-combination effects (intra-
project effects) adverse effects of most topics would not be significant in EIA
terms; the ExA agrees with this assessment.

— The applicant concludes that with respect to cumulative effects (inter-project)
there would be no significant effects in EIA terms; the ExA agrees with this
assessment.

— The ExA therefore concludes that the matter of in-combination and
cumulative effects weighs neither for or against making the DCO and
therefore does not affect the planning balance.
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41.

41.1.

4.1.2.

4.1.3.

4.2,

4.2.1.

4.2.2.

4.2.3.

4.2.4.

4.2.5.

CONCLUSION ON THE
CASE FOR DEVELOPMENT CONSENT

INTRODUCTION

This chapter provides an evaluation of the planning merits and sets out whether
there is a case for making a Development Consent Order (DCO) for the of the
proposed development. It considers the matters to be taken into account as
required by the Planning Act 2008 (PA2008) and other relevant legislation and
policy, the principle of development and the need case, the planning issues,
impacts, the planning balance, and conclusions.

Relevant legislation and policy are identified in Chapters 2 and 3, and Appendix B.
The Examining Authority (ExA) consider the principle of development (including the
need case) and the planning issues (including the assessment of potential benefits,
adverse impacts, and mitigation) in Chapter 3. The ExA’s conclusions are based on
the recommended DCO (rDCO) in Appedix D, which is discussed in Chapter 6.
Land rights matters are addressed in Chapter 5.

The conclusions follow from the consideration of all evidence presented to the
Examination, including the Environmental Statement (ES), the Habitats Regulations
Assessment (HRA), the Local Impact Reports (LIR), Statements of Common
Ground, written and oral submissions, and site inspections. These are also detailed
in Chapter 1 and Chapter 2 of this report.

SUMMARY OF THE MAIN PLANNING ISSUES
THE ENVIRONMENTAL STATEMENT

In Section 2.6 the ExA concluded that the proposed development is EIA
development, that the ES submitted with the application, and as updated during the
Examination, is sufficient to enable the SoS to take a decision in compliance with
the EIA Regulations, and that updates to the ES during the Examination do not
individually or cumulatively prejudice the adequacy of the ES. In arriving to the this
conclusion, the ExA has also considered the Change Application as described in
Section 1.5 of the report.

The EXxA also found that the applicant adequately defines the Rochdale Envelope,
and that sufficient controls are secured by the rDCO in Appendix D to appropriately
mitigate the effects identified using the Rochdale Envelope.

Transboundary effects were considered in Section 2.8, noting the conclusions that
the proposed development was unlikely to have a significant effect either alone or
cumulatively on the environment in a European Economic Area State, and that | am
satisfied that no facts have emerged up to the end of the Examination to change
those conclusions.

HRA CONSIDERATIONS

Consideration was given to the adequacy of the HRA Report and associated
information in Appendix C of this report.

In Appendix C, the ExA concluded that:
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4.2.6.

4.2.7.

4.2.8.

4.2.9.

4.2.10.

4.2.11.

= The evidence indicates that the proposed development, either alone or in-
combination with other plans or projects, would not be likely to give rise to any
adverse effects on the integrity on European Sites due to the lack of effective
pathways; and

= There is sufficient information before the SoS to enable them to undertake an
appropriate assessment and to fulfil its duty under the requirements under the
Conservation of Habitats and Species Regulations 2017.

The ExA sees no reason for Habitats Regulations Assessment matters to prevent
the making of the Order.

THE PRINCIPLE OF DEVELOPMENT

The proposed development is considered low carbon infrastructure under paragraph
4.2.5 of NPS EN-1. Paragraphs 3.2.6, 3.2.7 and 4.2.2 of NPS EN-1 establish an
urgent need for the proposed development, which should be given substantial
weight, for it assists the government in meeting its energy security and net zero
ambitions.

Furthermore, and in accordance with Sections 2.2. and 2.3 of NPS EN-1, the
proposed development would assist in decarbonising the power sector, reduce
Greenhouse Gases (GHG) emissions and assist in the achievement of the target to
cut GHG emissions to net zero by 2050. This is in line with the wider government
energy and climate objectives and the proposed development would make a
meaningful contribution to meeting this need.

In meeting this need, the ExA found that the proposed development would do so at
speed and would be able to maximise the secured grid connection across the
anticipated 40-year lifetime of the development. The ExA has also found that the
proposed level of overplanting is appropriate in relation to the overall size of the
proposed development and the technical limitations of the grid connection.

In assessing impacts, much of the detail of the proposed development would be
subject to post-consent approval. In this regard, by setting out the overall
parameters for site size and layout, flexibility has been retained. This is appropriate
particularly as it would allow for adjustments following from any innovations that
might occur subsequently on photovoltaic technology. However, the Environmental
Statement (ES) assesses the worst-case scenario allowing adequate consideration
of whether the proposed development would be acceptable in environmental terms.
In this sense the applicant has complied with the Rochdale Envelope approach set
out in Advice Note 9.

The EXA considers, overall, that the principle of the proposed development accords
with local and national policy. Consequently, the ExA gives very great weight in
favour of making of the Order to the principle of the proposed development in terms
of the renewable energy and net zero transition benefits it could deliver.

ALTERNATIVES AND SITE SELECTION

The applicant has provided adequate information on a range of alternative
configurations and locations for the proposed development and associated works
and infrastructure which meets the requirements set out in NPS EN-1, NPS EN-3,
NPS EN-5, and the EIA Regulations 2017.
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4.2.12.

4.2.13.

4.2.14.

4.2.15.

4.2.16.

4.2.17.

4.2.18.

4.2.19.

4.2.20.

The ExA has found that the methodology used for the site selection and the
consideration of alternatives, including different technologies, to be reasonable and
proportionate. The ExA was able to test some of the alternatives considered by the
applicant as well as the main reasons that lead to the present proposal, particularly
in relation to the proposed Photovoltaic (PV) technology and how the applicant
envisages the future proofing of the proposed development, which is secured via
Requirement 3 of the dDCO [REP9-008].

Consequently, the ExA concludes that these requirements are satisfied.

GOOD DESIGN

The ExA has found that the applicant has adequately assessed the environmental
impact of the design aspects of the proposed development by adopting an iterative
design approach that was able to respond to consultation on design and siting of the
panels and associated electrical infrastructure, including cabling. This is in
accordance with paragraphs 4.7.12 to 4.7.14 of NPS EN-1 and 2.5.2 and 2.6.1 of
NPS EN-3.

In conformity with paragraphs 4.7.13 of NPS EN-1 and, 135 of NPPF the ExA has
considered that the embedded mitigation measures in the ES and DAD [REP8-022],
assessed in line with the overall parameters for site size and layout, panel size,
location of panel areas and of the PV panels within each area, and supporting
infrastructure such as the Battery Energy Storage System (BESS) and proposed
cabling. Mitigation measures include an undertaking by the applicant to build
flexibility in the design of the proposed development that would respond to future
technological advancement in terms of curtailing the panel size and related area of
occupation. This would minimise the design impact of the proposed development.

Consequently, the ExA concludes that these requirements are satisfied.

SOCIOECONOMICS

The ExA concludes that the proposed development complies with NPS EN-1
paragraphs 5.13.9 to 5.13.11 with regard to potential socioeconomic impacts and
positive provisions to mitigate impacts.

ES Chapter 9 Land Use and Socioeconomics identifies the legacy benefits of the
proposed development such as the provision of a £1.5m Community Benefit Fund,
as set out in paragraph 5.14.14 of the Planning Statement [APP-163]. The applicant
concludes that the proposed development would provide beneficial effects relating
to employment and supply chain opportunities, with no significant adverse effects
identified, paragraph as set out in paragraph 5.15.15 [APP-163]. The ExA agrees
with this assessment.

The ExA therefore concludes that the matter weighs for making the DCO and this
gain has been attributed little weight in the planning balance.

LANDSCAPE AND VISUAL EFFECTS

The ExA has concluded that the proposed development complies with NPS EN-1
and NPS EN-3 in relation to the assessment of landscape and visual effects, how
negative effects have been avoided or minimised, in relation to landscape
enhancements, screening and how magnitude has been defined in accordance with
paragraph 5.10.25 of NPS EN-1.
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4.2.21.

4.2.22.

4.2.23.

4.2.24.

4.2.25.

4.2.26.

4.2.27.

4.2.28.

4.2.29.

4.2.30.

The ExA concludes that the level of detailed design secured by Requirement 3 of
the dDCO [REP9-006] complies with NPS EN-1 paragraphs 5.10.29, 30 and 38 is
acceptable.

Potential possible panel area reductions as a result of improved technology have
also been identified which the ExA considers would constitute exceptional
circumstances where the benefits outweigh the marginal loss of function in
accordance with paragraph 5.10.26 of NPS EN-1. The possible panel areas
reductions are identified in the Design Approach Document [REP8-022] and
secured by Requirement 3 of the dDCO [REP9-008].

The ExA agrees with the applicant that significant adverse effects relating to the
character of the areas, views from the villages and public rights of way have been
identified. These include:

= the character of Landscape Character Area (LCA) Darlington 6, Great Stainton
and Bishopton;

= key identified views at Great Stainton and Bishopton;

= key identified view from PRoW within 1 km of the proposed development.

However, despite these significant adverse effect having been identified, the ExA

agrees with the applicant’s conclusion that the benefits of the project outweigh the
visual effects on sensitive receptors in accordance with paragraph 5.10.14 of NPS
EN-1.

With regard to glint and glare, the ExA concludes that the proposed development
complies with NPS EN-3 paragraphs 2.10.104 and 158. The ExA has amended the
wording of Requirement 12 of the dDCO [REP9-006] to ensure that all the
embedded mitigation is maintained and managed for the lifetime of the
development.

The ExA concludes that any adverse impact is long term due to the 40-year
operational period of the proposed development, but temporary as it would be
capable of being reversed in accordance with NPS EN-1 paragraph 5.10.36.

Finally, due to the residual significant adverse landscape and visual effects the ExA
concludes that the matter weighs against making the DCO and this harm has been
attributed great weight in the planning balance.

BIODIVERSITY

Overall, the EXA is satisfied that biodiversity and ecology considerations have been
adequately addressed in the ES and therefore concludes that the proposed
development complies with the policies set out in NPS EN-1, NPS EN-3 and the
Environment Act 2021.

In its assessment, the applicant has concluded that there would be no significant
adverse effects resulting from the proposed development on biodiversity. The ExA
sees no reason to disagree with the applicant's assessment on this issue and notes
that no significant concerns have been raised by either Natural England (NE) or the
host local authorities in relation to either the assessment carried out by the applicant
or its conclusion of no adverse effects being identified

In addition, the ExA concludes that the proposed development complies with NPS
EN-1 in regard to providing mitigation or biodiversity net gain measures, as a
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4.2.31.

4.2.32.

4.2.33.

4.2.34.

4.2.35.

4.2.36.

4.2.37.

4.2.38.

4.2.39.

biodiversity net gain of 88% in habitat biodiversity units and 108% in hedgerow
biodiversity units is anticipated.

The ExA therefore concludes that the matter weighs for making the DCO and this
gain has been attributed a little weight in the planning balance.

HISTORIC ENVIRONMENT

In reaching its conclusions, the ExA has had regard to the desirability of preserving
any listed building, preserving or enhancing the character and appearance of
conservation areas, and preserving scheduled monuments or their setting, as per
Regulation 3 of The Infrastructure Planning (Decisions) Regulations 2010. The ExA
has also

Overall, the ExA agrees with the applicant in relation to the assessment
methodology used and finds there is compliance, in that regard, with NPS EN-1 and
NPS EN-3. The ExA also agrees with the applicant’s assessment of likely significant
effects of the proposed development at the construction phase and finds that there
would be no effects from the proposed development on any heritage assets and that
the applicant has appropriately mitigated against the potential discovery of unknown
heritage assets as to reduce any potential effects to no effect.

At operational stage, the ExA agrees with the applicant’s approach and overall
conclusion in relation to the effects of the proposed development on all cases apart
from Bishopton Conservation Area (CA).

In relation to Bishopton CA, the EXA finds that the surrounding landscape makes a
valid positive contribution to its significance and that the proposed development,
particularly Panel Area F [REP2-021], would alter the current setting of the CA from
one that is characterised by unobstructed country view, to one that will be
dominated at points by landscape screening. This would create a considerably
different approach to Bishopton CA for all users of the proposed new diverted
PRoW by virtue of development within the setting of a designated heritage asset.

The EXA is also of the view that the setting of Bishopton CA does make a positive
contribution to its significance. As set out in paragraph 5.9.28 of NSP EN-1, the
SoSESNZ should give considerable importance and weight to the desirability of
preserving all heritage assets from any harm or loss of significance, including from
development in its setting.

For the reasons above, and considering the proposed development is within the
setting of the CA and will be visible as one approaches it, it is the ExA’s view that
the proposed development would cause some harm to Bishopton CA as its setting
makes a positive contribution to its overall significance.

The harm to the heritage asset brings moderate weight against the making of the
Order. The less than substantial harm to designated heritage assets is to be
weighed against the public benefits of the proposal, in accordance with paragraphs
5.9.28, 5.9.32, and 5.9.36 of NPS EN-1 and paragraph 2.3.8 of NPS EN-3. This is
set out in Section 5.4 of this report.

NOISE AND VIBRATION

The ES has considered the environmental impact of the noise and vibration aspect
of the proposed development in accordance with the NPS EN-1, NPS EN-3 plus
paragraph 187 of NPPF. Albeit the ES concludes a moderate adverse effect
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4.2.40.

4.2.41.

4.2.42.

4.2.43.

4.2.44.

4.2.45.

resulting from construction noise, this impact is nonetheless limited to momentary
periods of daytime hours. The ExA has subsequently deemed that the embedded
mitigation measures in the ES and DAD, plus the required obligations in the CEMP
[REP8-012], DEMP [REP5-015] and CTMP [REP8-014], to be secured by
Requirements 4, 5 and 6 of the dDCO [REP9-006] correspondingly, in conformity
with paragraphs 5.12.13 and 5.12.18 of NPS EN-1 and 198 of NPPF, would be
adequate in mitigating any negative impacts to an acceptable level.

The EXA therefore assigns this impact neutral weight in the planning balance in the
making of the Order.

FLOOD RISK AND WATER ENVIRONMENT

The ES has considered the environmental impact of the flood risk and water
environment aspect of the proposed development and, the WFD assessment has
concluded that the proposed development would not have any significant impact on
the water bodies in its vicinity and would consequently not be detrimental to the
objectives of the WFD water bodies, in accordance the NPS EN-1 and NPS EN-3.
The Flood Risk Assessment (FRA) method and associated drainage strategies in
the ES show that the applicant has adequately assessed flood risk. The ExA has
subsequently deemed, taking into account also the EA comment, that the
embedded mitigation measures in the ES, FRA and DAD, plus the required
obligations in the CEMP [REP8-012] and LEMP [REP8-016] secured by
Requirements 4 and 12 of the dDCO [REP9-006] separately, would be sufficient in
mitigating any negative impacts to an acceptable level.

The EXA therefore attributes this impact neutral weight in the planning balance in
the making of the Order.

TRAFFIC AND TRANSPORT

The ES has considered the environmental impact of the traffic and transport
element of the proposed development in accordance with the NPS EN-1, NPS EN-3
and the NPPF and concluded that it would be negligible. The ExXA has subsequently
deemed that the embedded mitigation measures in the ES and DAD, the required
obligations in the CEMP [REP8-012], DEMP [REP5-015] and CTMP [REP8-014], to
be secured by Requirements 4, 5 and 6 of the dDCO [REP9-006] correspondingly,
plus the modifications to the relevant articles of the dDCO [REP9-006] that would
give the local highway authority controls over the quality of and timeliness of
reinstatements of any damaged highway, would be adequate in mitigating any
negative impacts to an acceptable level. The ExA considers that these mitigation
measures conform with the needs set out in the NPS EN-1 and NPS EN-3.

The EXA therefore attributes this impact neutral weight in the planning balance in
the making of the Order.

LAND USE

The ES has considered the environmental impact of the land use aspect of the
proposed development by ensuring that most parts of the development, including
the built structures necessitating soil stripping and disturbance, would be stationed
on the lower quality land. In addition, the ExA has considered that the embedded
mitigation measures in the ES and DAD [REP8-022], secured by Requirement 3 of
the dDCO [REP9-006] would be sufficient to mitigate any negative impacts to an
acceptable level, in conformity with the NPS EN-1 and NPS EN-3.
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4.2.46.

4.2.47.

4.2.48.

4.2.49.

4.3.
4.3.1.

4.3.2.

4.3.3.

4.3.4.

4.3.5.

The ES has also adopted an acceptable Agricultural Land Classification method in
line with paragraph 2.10.33 of NPS EN-3 and, considered safeguarding the mineral
resources in the Order limits to meet the needs of paragraph 5.11.28 of NPS EN-1.
Overall, albeit the proposed development would result in long-term but not
irreversible or permanent loss of agricultural land, given that the BMV land to be lost
would have served other agricultural activities in that lengthy lifetime of the
proposed development, the ExA therefore ascribes the loss of BMV agricultural land
little negative weight in the planning balance in the making of the Order.

CUMULATIVE EFFECTS

The ExA concludes that the proposed development complies with NPS EN-1 and
NPS EN-3 with regard to in-combination (intra-project) effects. The applicant
concludes that with respect to in-combination, adverse effects of most topics would
not be significant in EIA terms; the ExA agrees with this assessment.

The ExA concludes that the proposed development complies with NPS EN-1 and
NPS EN-3 with regard to cumulative (inter-project) effects. The applicant concludes
that with respect to cumulative effects there would be no significant effects in EIA
terms; the ExA agrees with this assessment.

The ExA therefore concludes that the matter of in-combination and cumulative
effects weighs neither for or against making the DCO and therefore does not affect
the planning balance.

PLANNING BALANCE AND CONCLUSIONS

This section deals with the residual adverse effects after mitigation against the
benefits of the proposed development in accordance with paragraph 4.1.7 of NPS
EN-1.

On 22 January 2025 the EA updated its National Flood Risk Assessment. As the
ExA was under a duty to complete the examination of the application by the end of
the period of six month, on the 23 January 2025, the ExA was unable to take the
EA’s update fully into consideration and therefore our conclusions do not take
account of this update, but the SOSESNZ.

The impacts in relation to the following issues bring neutral weight that does not
affect the balance of the Order being made:

= Noise and vibration;

= Flood risk and the wider water environment;

= Traffic and transport;

= Approach to and conclusions on cumulative effects.

MATTERS WEIGHING IN FAVOUR OF THE DCO BEING MADE

Paragraphs 3.2.6, 3.2.7 and 4.2.2 of the NPS EN-1 establish an urgent need for the
proposed development to which substantial weight should be attributed to,
considering the Government’s energy security and net zero targets and ambitions,
and the need for this type of renewable energy development to be delivered at
speed. Paragraph 3.3.26 of NPS EN-1 includes that the energy storage provided by
the BESS is needed to reduce the costs of the electricity system and increase
reliability.

The EXA finds that:
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4.3.6.
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4.3.10.

4.3.11.

4.3.12.

= The combination of the urgent need for the proposed development and
beneficial impacts on climate change bring very great weight for the making of
the Order;

= The socioeconomic benefits of the proposed development in relation to
employment and supply chain opportunities bring little weight for the making of
the Order;

= The biodiversity net gain measures from the proposed development in relation
to habitat biodiversity units and 108% in hedgerow biodiversity units brings little
weight for the making of the Order.

MATTERS WEIGHING AGAINST THE DCO BEING MADE
The EXA finds that:

= The significant adverse effects identified in relation to the character of the areas,
views from the villages and pubilic rights of way weight against the DCO being
made. Due to the significant level of the effects and the number of receptors that
would be affected from a landscape and visual perspective, the ExA find this
brings great weight against the DCO being made.

= The proposed development would result in the long-term loss of agricultural
land, approximately 30ha, or 7%, of the approximate total agricultural land
included within the Order. Given that the BMV land to be lost would have served
other agricultural activities in that lengthy lifetime of the proposed development,
the ExA finds this brings little weight against the DCO being made.

= Harm to heritage assets, namely the setting of Bishopton CA, brings moderate
weight against the DCO being made.

THE PLANNING BALANCE

Paragraph 4.1.3 of NPS EN-1 establishes a presumption in favour of granting
consent to energy NSIPs, and the ExA is satisfied that it applies to the proposed
development.

The urgent need for the proposed development and beneficial impacts on climate
change bring very great weight and are powerful factors for the making of the Order.
These are supported by a little weight in relation to biodiversity and socio-economic
benefits.

On the other side of the balance are landscape and visual impacts, which bring
great weight against the DCO being made, harm to heritage assets which bring
moderate weight against DCO being made and identified land use issues, namely
the loss of BMV, which brings little weight against the DCO being made.

Taking the above into account, the ExA finds that the matters in favour of the DCO
being made, including the urgent need, outweigh those against. Other matters bring
both benefits and adverse effects, but none of those, either individually or
cumulatively, lead to a different conclusion.

The EXA considers that the less than substantial harm to designated heritage assets
are outweighed by the public benefits of the proposal and it is therefore satisfied
that paragraphs 5.9.28, 5.9.32 and 5.9.36 of NPS EN-1 and paragraph 2.3.8 of NPS
EN-3 are complied with.

In relation to the adverse landscape and visual effects, the EXA finds that the

impacts would be so damaging as to not be offset by the benefits (including need) of
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4.3.13.

4.3.14.

4.3.15.

4.3.16.

4.3.17.

4.3.18.

4.3.19.

the project. In that regards, the ExA finds that paragraph 5.10.35 of NPS EN-1 is
complied with. The adverse visual effects on sensitive receptors are outweighed by
the benefits of the project and therefore the ExA is satisfied in relation to paragraph
5.10.14 of NPS EN-1.

The EXA is satisfied that the proposed development, either alone and in-
combination with other plans or projects, would not be likely to give rise to any
adverse effects on the integrity on European sites and sees no reason for HRA
matters to prevent the making of the DCO.

CRITICAL NATIONAL PRIORITY (CNP) CONSIDERATIONS

The NPS EN-1, in paragraph 4.2.4 states that, due to the Government's
commitment to fully decarbonising the power system by 2035 and to ensure that the
UK is more energy independent, resilient and secure, the Government has
concluded that there is a critical national priority (CNP) for the provision of nationally
significant low carbon infrastructure.

As set out in section 3.2 of this report, the ExA has concluded that the proposed
development is low carbon energy infrastructure under paragraph 4.2.5 of the NPS
EN-1 and therefore should be considered as CNP infrastructure in accordance with
paragraph 3.3.62 of NPS EN-1.

Paragraph 3.3.63 of NPS EN-1 includes that subject to any legal requirements, the
urgent need for CNP Infrastructure to achieving our energy objectives, together with
the national security, economic, commercial, and net zero benefits, will, in general,
outweigh any other residual impacts not capable of being addressed by application
of the mitigation hierarchy.

Paragraph 4.1.7 of NPS EN-1 states that for CNP Infrastructure it is likely that the
need case will outweigh the residual effects in all but the most exceptional cases,
but that this presumption does not apply to residual impacts which present an
unacceptable risk to, or interference with, human health and public safety, defence,
irreplaceable habitats, or unacceptable risk to the achievement of net zero.

The EXA notes is it for the SOSESNZ to consider CNP and its application. The ExA
is satisfied with the application of the mitigation hierarchy and with the identification
of residual impacts and therefore finds no reason for the proposed development to
fall outside the ‘general outweighing’ set out in paragraphs 3.3.63.

However, if the SOSESNZ disagrees with the ExA and seeks to consider CNP and
how it applies to the proposed development, the ExXA does not find any reason why
CNP should not apply.
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5.1.

5.1.1.

5.1.2.

5.2.

5.2.1.

5.2.2.

5.2.3.

5.24.

5.2.5.

LAND RIGHTS AND RELATED MATTERS
INTRODUCTION

the application includes proposals for the compulsory acquisition (CA) and
temporary possession (TP) of land and rights over land. The applicant is seeking
the power to acquire rights over land, the power to extinguish rights over land, the
power to occupy land temporarily, and the power to impose restrictive covenants.

This chapter discusses whether the evidence before the Examination justifies the
granting of those powers, having regard to all relevant legislation and guidance,
before providing our conclusions and recommendations. Consideration is also given
to statutory undertakers (SU) land, detriments to the undertakings of SU, and
relevant protective provisions.

This Chapter follows the structure set out below:

Legislative Requirements;

The request for CA and TP powers;

The purposes for which land is required and the scope of the powers sought;
The examination of the CA and TP case;

Consideration of individual objections and issues;

Statutory Undertakers (SU);

Special Category Land; and

Conclusions.

LEGISLATIVE REQUIREMENTS

PA2008

Section 122(2) states that the land subject to CA, including rights, must be required
for the development to which the development consent relates or must be required
to facilitate or be incidental to the development. Planning Act 2008: guidance related
to procedures for the compulsory acquisition of land (CA Guidance) states that in
respect of land required for the development, the land to be taken must be no more
than is reasonably required and be proportionate.

Section 122(3) states that there must be a compelling case in the public interest to
acquire the land, which means that the public benefit derived from the CA must
outweigh the private loss that would be suffered by those whose land is affected. In
balancing public interest against private loss, CA must be justified in its own right.

Section 123 requires that one of three procedural conditions in subsections (2) to (4)
must be met, namely:

= (2) the application included a request for CA of the land to be authorised;

= (3) all persons with an interest in the land consent to the inclusion of the
provision;

= (4) the prescribed procedure is followed in relation to the land.

Section 127 and s138 of the PA2008 are relevant to SU land, rights, and
apparatus.

Section 127 has provisions in relation to CA of land or rights over SU’s land. It
includes provisions which state that, if a SU makes a representation that is not
withdrawn before the end of the Examination, then CA may only be authorised if
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5.2.6.

5.2.7.

5.2.8.

5.2.9.

5.2.10.

5.2.11.

there is no serious detriment to the carrying on of the undertaking or, if purchased, it
can be replaced by other land belonging to, or available for acquisition by, the
undertakers without serious detriment to the carrying on of the undertaking.

Section 138 has provisions for the extinguishment of SUs’ rights and removal of
apparatus if the Secretary of State for Energy Security and Net Zero (SOSESNZ) is
satisfied that it is necessary for the purpose of carrying out the development to
which the Order relates.

Section 115(2) provides that, in addition to the development for which consent is
required, under Part 3 of the PA2008 (the principal development), consent may also
be granted for associated development. The PA2008 defines associated
development as development which is associated with the principal development.

Several general considerations also must be addressed, either as a result of
following the applicable guidance or in accordance with legal duties on decision-
makers:

= All reasonable alternatives to CA must have been explored;

= The applicant must have a clear idea of how it intends to use the land subject to
CA powers;

= The applicant must be able to demonstrate that funds are available to meet the
compensation liabilities that might flow from the exercise of CA powers; and

= The decision-maker must be satisfied that the purposes stated for the CA are
legitimate and sufficiently justify the inevitable interference with the human rights
of those affected.

Powers are requested for the compulsory acquisition of rights over Open Space
land. The CA of such rights is covered by paragraph Section 132 of the PA2008
which says that an Order granting development consent that authorises the CA of a
right over open space would be subject to special parliamentary procedure unless
the Secretary of State is satisfied that one of the subsections applies. Subsection
132(3) applies if the Order land, when burdened with the Order right, would be no
less advantageous to the persons in whom it is vested, other persons entitled to
rights of common or other rights, and the public.

No further powers are requested for National Trust land, Crown land or allotments,
which are covered by paragraphs Sections 130 and 131, and therefore those
paragraphs are not engaged, and | give them no more consideration.

Further to Part 1 of Schedule 5 of the PA2008 at paragraph 2, TP powers are
capable of being within the scope of a DCO. PA2008 and the associated CA
Guidance do not contain the same level of specification and tests to be met in
relation to the granting of TP powers as, by definition, such powers do not seek to
permanently deprive or amend a person’s interests in land. Based on the PA2008,
TP requires:

= Justification that the TP powers are needed to enable the construction of the
proposed development;

= Demonstration that the TP powers are compatible with human rights tests; and

= That there are suitable compensation provisions for interference with a relevant
right of interest.
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5.2.12.

5.2.13.

5.2.14.

5.3.
5.3.1.

5.3.2.

5.3.3.

5.3.4.

5.3.5.

5.3.6.

NEIGHBOURHOOD PLANNING ACT 2017

The Neighbourhood Planning Act 2017 includes several provisions related to the TP
of land including notice requirements, the service of counter notices and
compensation. These provisions are not yet in force and are described as technical
changes in the explanatory notes that accompany the Act.

Article 7(1)(b) of the Examining Authority's (ExA) recommended DCO (rDCO) (found
at Appendix D of this Report) disapplies the provisions of the Act insofar as they
relate to TP of land under articles 30 (TP of land for carrying out the authorised
development) and 31 (TP of land for maintaining the authorised development).

Whilst on this basis it is not necessary to assess the proposed development against
these provisions, they provide a useful indication of how Parliament considers these
matters should be addressed and how a balance can be struck between acquiring
authorities and those whose interests are affected by the use of such powers.

THE REQUEST FOR CA AND TP POWERS

The draft DCO (dDCO) first included with the application [APP-012] and all
subsequent dDCOs submitted by the applicant to the Examination up to and
including its latest draft version [REP9-005/006] include provisions intended to grant
the applicant powers of CA and TP of land and rights over land.

The application was also accompanied by an Explanatory Memorandum (EM), the
latest draft version of which is [REP8-004/005], a Book of Reference (BoR), the
latest version of which is [REP8-010], a Statement of Reasons (SoR), the latest
version of which is [REP6b-014/015], a Funding Statement, the latest version of
which is [REP6b-017/018], Land Plans, the latest version of which is [REP6b-007],
two CA Schedules [REP6-026] and another one linked to change application only
[REP8-032/033] and a Statutory Undertakers Position Statement, the latest version

of which is [REP8-023].

During the Examination, the applicant made a formal change request (the details of
which can be found in Section 1.5 of this report). The additional land requested
invoked the requirements of the Infrastructure Planning (Compulsory Acquisition)
Regulations 2010 (CA Regulations). Following receipt of the Change Application
and for the reasons set out in the ExA’s letter of 18 December 2024 [PD-013], the
ExA accepted the Change Application into the Examination.

The latest version of the documents mentioned above reflect the Change
Application. However, the ExA requested a separate CA Schedule to be submitted
which showed all the Affected Parties (AP) following from the acceptance of the
Change Application only [REP6b-021].

These set out the land and rights sought by the applicant, together with the reasons
for their requirement and compensation provisions. Taken together with
submissions made to the Examination, they form the basis of the ExA's
considerations in this chapter.

The application includes proposals for the Compulsory Acquisition (CA) and
Temporary Possession (TP) of land and rights over land. This chapter records the
examination of those proposals and related issues.
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5.4.

5.4.1.

5.4.2.

5.4.3.

5.4.4.

5.4.5.

5.4.6.

THE PURPOSE FOR WHICH LAND IS REQUIRED AND THE
SCOPE OF THE POWERS SOUGHT

The purposes for which the CA and TP powers are required are set out in the SoR
[REP6b-014/015].

The CA powers sought are limited to the off-road cable routes which the applicant
has not yet been able to secure via voluntary negotiation along with powers for the
acquisition of rights in sub-soil interests of the on-road cable routes. The purpose for
acquiring land is to enable the applicant to construct the works and the maintenance
of the works thereafter, ensuring that the applicant is able to fulfil its function as
operator of the finished development.

The main powers authorising the CA of land and, or interests in, or rights over land,
are contained in Articles 21 (compulsory acquisition of land), 23 (compulsory
acquisition of rights) and 25 (Acquisition of subsoil only) of the dDCO [REP9-

005/006].

Other CA powers sought by the applicant include those contained in Article 14
(Public rights of way) which allows for the extinguishment of public rights of way
(PRoW), Article 24 (Private rights over land) which allows for extinguishment of all
existing private rights over land, Article 27 (Power to override easements and other
rights) and Article 29 (rights under or over streets).

= The applicant’s principal justification for the use of powers of CA is set out in the
section 5 of the SoR [REP6b-014/015]. In general terms, it states that:

= The powers are required to secure the delivery of the proposed development as
the land subject to CA is either needed for the proposed development, needed
to facilitate the proposed development or is incidental to the proposed
development;

= The proposed development would help meet the urgent need for new energy
infrastructure in the UK, improve resilience, contribute to the UK Government’s
legally binding target to reach net-zero emissions by 2050 and respond to the
projected increase in demand for electricity;

= The land included in the dDCO is the minimum land take required to construct,
operate, maintain and mitigate the scheme and is therefore necessary to
achieve the objectives of the scheme;

= The CA of rights for off-road cable routes are sought to ensure the proposed
development is deliverable as a fall-back position should voluntary agreement
not be forthcoming on all sites needed to secure the off-road cable route;

= CA of rights are sought for the for the delivery of the on-road cables route, if
needed, to the extent that any of the on-road cabling are eventually required to
be provided and it would be provided within land beneath the extent of the
existing highway strata.

The applicant confirms that it is of the view that all alternatives to compulsory
acquisition have been explored as evidenced by the large proportion of land within
the Order Limits which is already secured by the applicant via voluntary agreement.
The applicant also confirms that negotiations to secure the remaining off-road cable
route option via voluntary agreement are ongoing and that the applicant has also
sought to acquire the on-road subsoil interests through voluntary agreements where
possible.

The main powers authorising TP of land to carry out and maintain the proposed
development are contained in Articles 30 (Temporary use of land for carrying out
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5.4.7.

5.4.8.

5.5.

5.5.1.

5.5.2.

5.5.3.

5.5.4.

the authorised development) and 31 (Temporary possession of land for maintaining
the authorised development).

Article 30 would enable the applicant to enter and take temporary possession of any
land within the Order Limits, so long as the applicant has not executed a general
vesting declaration to vest the land in question in itself or entered the land in
question following a notice of entry. The applicant would also be expressly
authorised to take temporary possession of the land identified in Schedule 12, being
those listed in Appendix A and shaded in green on the Land Plans [REP6b-007].
Article 30 (5) provides that before giving up possession of any land the Applicant
would be obliged to remove all temporary works and restore the land to the
condition it was in on the date on which possession of the land was first taken or
such other condition as may be agreed with the owners of the land.

Article 31 would enable the applicant to take temporary possession of any land
within the Order limits, if reasonably required for the purpose of maintaining the
scheme, at any time during the maintenance period. The powers to use land
temporarily for maintaining the scheme ensures that the land is available for
maintenance works during a five-year period from the date on which that part of the
authorised development first exports electricity to the national electricity
transmission network.

THE EXAMINATION OF THE CA AND TP CASE

The Examination Process

The ExA’s approach to the question of whether CA powers should be granted, and if
so, what it should recommend to the SoS to grant, has been to seek to apply the
relevant sections of the PA2008; notably s122 and s123, the CA Guidance, and the
Public Sector Equality Duty (PSED) established by the Equalities Act 2010. In
addition, and in light of the representations received and the evidence submitted,
the ExA has also considered whether a compelling case has been made in the
public interest, balancing the public interest against private loss.

In examining the Application, the ExA considered all written material in respect of
CA and TP and asked written questions regarding the applicant’s approach to
CA/TP in the first written questions [PD-004], namely identification of land subject to
CA, need for CA and consideration of Section 122 requirements and the compliance
with Equality Act 2010. A further question was asked of the applicant at ExQ2 [PD-
011] in relation to CA and Crown Land Interests, as a result of the proposed
change.

To facilitate the examination of the CA and TP case, the ExA requested the
submission of a CA Schedule. The applicant prepared a first version of this [REP1-
019] with the last version being [REP6-026]. As a result of the change application
and identification of additional land subject to CA or TP powers, an additional CA
Schedule [REP6b-021] was submitted by the applicant identifying those land
interests affected by the applicant’s change only. The final CA Schedule [REP8-
032/033] shows all APs in one document.

In addition, the CA and TP issues were explored in further detail at Compulsory
Acquisition Hearings, namely CAH1 [EV9-001] and CAH2 [EV21-001] which
focused on the change application only.
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5.5.5.

5.5.6.

5.5.7.

5.5.8.

5.5.9.

5.5.10.

5.5.11.

5.5.12.

By the end of the Examination agreements had not been reached with all SU, with a
number of cases in which objections had not been withdrawn and differences
remaining at the end of the Examination. Objections and concerns have also been
raised by both APs and IPs regarding CA and TP matters. These are considered
later in this Chapter.

The Applicant’s Case

The applicant’s case for the CA and TP powers sought is set out in section 5 (The
Case for Compulsory Acquisition) of the SoR [REP6b-014/015] as well as the
applicant’s explanation of how it considers its proposals meet the tests set out in
S.122 of PA2008. It also describes how the applicant considers it has demonstrated
the general considerations of the CA Guidance.

In summary, and as previously mentioned, the applicant states that all the land
included in the dDCO is the minimum land take required and is therefore necessary
to achieve the scheme’s objectives. The applicant confirms that it has sought to
minimise private loss of land by only seeking compulsory acquisition powers for the
minimum possible area and find that the granting of CA powers represents a
proportionate and legitimate interference with private rights and to be in the public
benefit.

In ES Chapter 3 Alternatives and Design lteration [APP-026] the applicant also
states that is seeking compulsory acquisition powers to enable delivery of an off-
road route, as the alternative of a wholly on-road route is considered unviable given
its impacts regarding cost, programme, environmental effects and impacts to the
local community. It also states, in relation to site selection, that irradiance, yield and
grid connection capacity were determining factors for the site selection which
comprised of a 5-stage process, ultimately leading to the applicant’s identification of
a red line boundary, site layout and potential cable routes, taking account of high-
level environmental constraints.

Entitlement to compensation is provided by the existing national Compensation
Code and Article 46 and Schedule 9 of the dDCO [REP9-005/006] and any dispute
in respect of the compensation payable can be referred to the Upper Tribunal
(Lands Chamber).

The applicant also addresses potential infringements of human rights with respect to
Article 1 of The First Protocol, Article 6 and Article 8 of the European Convention on
Human Rights. In relation to Articles 1 and 8, it considers that there is a compelling
public interest case for the CA powers. Regarding Article 6, it summarises the
engagement with landowners and states that persons with an interest in the land
have had full opportunity to comment on the proposal.

Finally, the applicant confirms that the type of acquisition sought is limited, such that
permanent forms of acquisition are sought for the rights only, alongside temporary
possession of land. Appendix A of the SoR [REP6b-014/015] provides a summary
of the purposes for which each plot of land subject to CA and TP powers is
required.

The Land Plans [REP6b-007] show the location of each plot and uses colour-coding
to identify the land or rights proposed to be acquired permanently or used
temporarily and the dDCO [REP9-005/006] provides a description of each Works
number.
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5.5.13.

5.5.14.

5.5.15.

5.5.16.

5.6.

5.6.1.

5.6.2.

Availability and Adequacy of Funds

The applicant’s Funding Statement [REP6b-017/18] and response to the ExQ1
GCT.1.14 [REP2-007] explain that the applicant has access to finance to fund the
works to be authorised by the Order.

As confirmed in [REP6b-017/18], the applicant estimates that the construction cost
of the proposed development would be approximately £200m. The applicant also
confirms that the total figure includes £20 million for the construction of cable routes
should it be required to use the on-road option. That cable route figure includes
approximately £1.3m for the compulsory acquisition of rights, calculated with
reference to easements being exercised at commercial rates.

The EXA also notes that Article 46 of the dDCO [REP9-005/006] would require a
guarantee or other form of security approved by the SoS to be in place prior to the
exercise of the CA powers.

Based on the information provided and the applicant’s Funding Statement [REP6b-
017/18], the ExA are satisfied that the necessary funds would be available to the
applicant to cover the likely costs of CA.

CONSIDERATION OF INDIVIDUAL OBJECTIONS AND
ISSUES

In relation to those APs and SUs that have been identified as landowners with land
interests affected by the powers of CA sought since the beginning of the
Examination, the ExA considers that the following have objected or raised concerns
which could be construed as, when taken as a whole, a general opposition to the
proposed development and, consequently, to the CA and/or TP of land. Concerns
raised by the individuals below remained unresolved by the end of the Examination:

= Timothy and Victoria Jane Wood [RR-533], [REP2-059];

Additionally, following the submission and acceptance of the applicant’s change
application, an additional CA Schedule [REP6b-021] was submitted which included
all of the newly affected APs and SUs only. Having reviewed the RRs and WRs
submitted into Examination, the ExA considers the following APs to have objected
or raised concerns about CA and TP proposals that remained unresolved by the
end of the Examination:

= Christopher McKeown and Myra Vasey McKeown [RR-515], [REP2-051],
[REP2-052], [REP2-053], [REP6-043], [REP6-044], [REP6-045];

=  Ann Galvin and Peter Bernard Galvin [RR-362], [REP1-042], [REP6-0471];

= Michael John Banks [RR-351];

= Alexandra Victoria Louise Swainston and Martin Graham Swainston [RR-011],
[RR-334], [REP1-027], [REP4-030];

= Catherine Elizabeth Taylor and James David Daniel [RR-223], [RR-360],
[REP7a-008];

= Angeline Marie Hutchinson and Stephen Anthony Hutchinson [RR-030], [RR-

487];

Brenda Gray [RR-054];

Rosemary Diane Hodgson and Stewart Phillip Hodgson [RR-449], [RR-495];

Dorothy Angela Morris [RR-139];

Lynsey Anne Oman and Tristram Lindsey Oman [RR-323];

lan Smith [RR-210];
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000961-4.3%20Funding%20Statement%20(Revision%202)%20_%20tracked.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000592-RWE%20-%20Response%20to%20the%20ExA%E2%80%99s%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000960-4.3%20Funding%20Statement%20(Revision%202)%20_%20clean.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000961-4.3%20Funding%20Statement%20(Revision%202)%20_%20tracked.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000169-3.1%20Draft%20Development%20Consent%20Order.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000960-4.3%20Funding%20Statement%20(Revision%202)%20_%20clean.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000960-4.3%20Funding%20Statement%20(Revision%202)%20_%20clean.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000961-4.3%20Funding%20Statement%20(Revision%202)%20_%20tracked.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65755
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000574-Victoria%20Wood%20-%20Written%20Representations%20(WRs)%2C%20summaries%20of%20all%20WRs%20exceeding%201500%20words.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000963-8.5.1%20Compulsory%20Acquisition%20Schedule%20-%20Change%20Only.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000581-Additional%20Written%20Statement%20Part%201.%20Deadline%202.%20Mckeown%20Family.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000582-Additional%20Written%20Statement%20Part%202.%20Deadline%202.%20McKeown%20Family.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000580-Subject%20Area_%20Interested%20parties%20response%20to%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000890-Myra%20Vasey%20McKeown%20on%20behalf%20of%20the%20McKeown%20Family%20-%20Comments%20on%20the%20dDCO.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000898-McKeown%20Family%20-%20ISH6.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000935-Myra%20Vasey%20McKeown%20on%20behalf%20of%20the%20McKeown%20Family%20-%20Post-hearing%20submissions%20including%20written%20submissions%20-%20ISH7.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65708
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000497-Peter%20Galvin%20-%20Post-hearing%20submissions%20including%20written%20submissions%20of%20oral%20cases%20as%20heard%20on%20the%20ISH1%2C%20OFH1%20and%20OFH2.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000892-submissions%20received%20by%20Deadline%205.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65370
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65271
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65511
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000483-Alex%20Swainston%20-%20Post%20Hearing%20Submission.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000746-Alex%20Swainston%20-%20post%20hearing%20submission.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65453
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65452
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001017-Catherine%20Taylor%20-%20Written%20Representations%20(WRs)%20(in%20accordance%20with%20Regulation%2013%20of%20the%20CA%20Regulations).pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65801
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65799
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65799
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65438
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65810
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65416
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65286
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65318
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65374

5.6.3.

5.6.4.

5.6.5.

5.6.6.

5.6.7.

5.6.8.

5.6.9.

Catherine Mary Brannen and Joseph Eric Brannen [RR-070], [RR-260];
Paul Mason and Sarah Louise Gardner [RR-401];

Carol Wade [RR-066];

Jean Melville Hetherington and Norman Hetherington [RR-236], [RR-383];
Nicholas Hetherington [RR-376];

Demi Hetherington [RR-130].

The ExA was kept updated throughout the Examination on how matters where
progressing with the APs and SUs, with a specific CAH2 [EV21-001] focused on the
change application only and those additional APs identified as such as a result of
the change application. In addition, the applicant also provided the ExA with regular
updates on the status of the negotiations with SUs via a Statutory Undertakers
Position Statement, the last version of which is [REP8-023]. The Statutory
Undertakers Position Statement confirmed that the only SU with outstanding
matters not agreed was Northern Gas Networks Limited. Objections received from
SU in relation to SU land, rights or apparatus are addressed further along in this
Chapter.

All outstanding objections/representations to CA and TP are considered below.

Timothy and Victoria Jane Wood
Plot 11/3

A RR [RR-533] was submitted on behalf of Mr and Mrs Wood, which was then
followed by a WR [REP2-059] providing further detail on the issues and concerns
raised at RR in relation to technical or environmental matters. Although neither the
RR nor the WR formally object to the CA and TP of land, having reviewed its
content, the ExA is of the view that there is an opposition, in principle, to the
proposed development and therefore is interpreting it as an opposition to the CA/TP
of land.

The applicant responded to the RR in [REP1-004] that there were on-going
discussions with the landowner, although the applicant did accept that the noise
generating activities during construction would have an impact on horses stabled in
close proximity to the panel areas. The applicant also suggests that either restricting
construction activities to certain timing or alternative piling techniques could be used
to minimise noise.

The applicant’s response to [REP2-059] is included in [REP3-004]. In this document
the applicant addresses concerns raised in relation to noise, traffic, glint and glare
and the viability of the existing Cobby Castle business. The applicant makes
reference to proposed mitigation as set out in the outline Construction and
Environmental Management Plan (CEMP) [REP8-012], outline Construction Traffic
Management Plan (CTMP) [REP8-014], and the assessment carried out in relation
to glint and glare. The applicant also confirmed that, at the time of their response,
they were in negotiations with Cobby Castle Forge regarding relocation of stabling.

The APs also raised concerns regarding impact on valuations and property prices.
The applicant has highlighted, in [REP1-004], that there isn’t evidence that solar
farms have any impacts on property valuations and furthermore impacts on property
process are not a material planning consideration.

The SoR [REP6b-014/015] states that plot 11/3 is needed for Works No. 3 which
are linked with the delivery of the 33kV and the 132kV underground cabling. The
applicant is proposing the use of the land temporarily and the acquisition of rights to
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https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65335
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65336
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65288
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65808
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65509
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65307
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65710
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65709
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001019-CAH2%20Agenda.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001057-RWE%20-%20Final%20Status%20of%20Negotiations%20with%20Statutory%20Undertakers.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000574-Victoria%20Wood%20-%20Written%20Representations%20(WRs)%2C%20summaries%20of%20all%20WRs%20exceeding%201500%20words.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000508-RWE%20-%20Comments%20on%20Relevant%20Representations%20(RRs).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000574-Victoria%20Wood%20-%20Written%20Representations%20(WRs)%2C%20summaries%20of%20all%20WRs%20exceeding%201500%20words.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000660-submissions%20received%20by%20Deadline%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001075-RWE%20-%20Final%20Guide%20to%20the%20Application%2010.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001073-RWE%20-%20Final%20Guide%20to%20the%20Application%208.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000508-RWE%20-%20Comments%20on%20Relevant%20Representations%20(RRs).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000957-4.1%20Statement%20of%20Reasons%20(Revision%205)%20-%20clean.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000958-4.1%20Statement%20of%20Reasons%20(Revision%205)%20-%20tracked.pdf

5.6.10.

5.6.11.

5.6.12.

5.6.13.

5.6.14.

5.6.15.

5.6.16.

5.6.17.

the land permanently in order to secure the delivery of the cabling component of the
proposed development.

Overall, the EXxA is satisfied that this plot is required for the proposed development,
to facilitate it or is incidental to it and as such meets the test set out in Section
1222(2) of the PA2008.

Accordingly, while we accept that the CA powers sought might result in some
adverse impacts to the owner’s private interests, in view of the established need for
energy generation and the need to provide certainty in terms of project delivery, the
ExA considers there is a compelling case in the public interest for that the land to be
acquired compulsorily. The EXA is therefore satisfied that it meets the tests in
s122(3) PA2008.

Alexandra Victoria Louise Swainston and Martin Graham Swainston
Plot 3/6

The landowners have submitted RRs [RR-011] and [RR-334] and WR [REP1-027]
which objected, in principle, to the proposed development. As a consequence of the
change application, both IPs became APs on relation to plot 3/6. Following from the
change application, Mrs. Alexandra Swainston objected specifically to the CA/TP of
land via [REP4-030] and raised concerns regarding wording of the letter and also
implications of the works on other utilities.

The applicant responded to this objection in [REP5-005] acknowledging it. The
applicant also states in [REP6b-020] that it responded via email to the concerns
raised by Mr and Mrs Swainston on the 15 November 2024 clarifying the nature of
the powers sought.

Schedule 11 - Protective Provisions of the dDCO [REP8-002/003] includes
provisions which protect the interests of certain statutory undertakers. Art. 33
(Apparatus and rights of statutory undertakers in stopped streets) governs what
happens to statutory utilities' apparatus (pipes, cables, etc.) under streets that are
temporarily stopped up by the Order.

The SoR [REP6b-014/015] states that plot 3/6 is needed for Works No. 3 which are
linked with the delivery of the 33kV and the 132kV underground cabling. The
applicant is proposing the use of the land temporarily and the acquisition of rights to
the land permanently in order to secure the delivery of the cabling component of the
proposed development.

Overall, the EXA is satisfied that this plot is required for the proposed development,
to facilitate it or is incidental to it and as such meets the test set out in Section
122(2) of the PA2008.

Accordingly, while the ExA accept that the CA powers sought might result in some
adverse impacts to the owner’s private interests, in view of the established need for
energy generation and the need to provide certainty in terms of project delivery, the
ExA considers there is a compelling case in the public interest for that the land to be
acquired compulsorily. The EXA is therefore satisfied that it meets the tests in
s122(3) PA2008.

Catherine Elizabeth Taylor and James David Daniel

Plot 3/6
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5.6.18.

5.6.19.

5.6.20.

5.6.21.

5.6.22.

5.6.23.

5.6.24.

The landowners have submitted RRs [RR-223] and [RR-360] which objected, in
principle, to the proposed development. As a consequence of the change
application, both IPs became APs on relation to plot 3/6. Following from the change
application, Ms. Catherine Taylor objected specifically to the CA/TP of land via
[REP7a-008] for the same reasons as stated in the RRs.

The applicant, in [REP1-004] failed to respond specifically to either one of the RRs
submitted. [RR-223] raised concerns regarding the size of the proposed
development, land use, its impacts on agricultural land and biodiversity. [RR-360]
raised concerns regarding transport and traffic, land use, and impacts on property
valuations. The applicant does cover these issues, in general terms, in [REP1-004]
but failed to reference either one of the RRs specifically.

In relation to scale of the proposed development, the applicant does refer back to
the ES Chapter 3 Alternatives and Design Iteration [APP-026] and the Design
Approach Document [AS-004] which provide details of the approach to design,
taking into account the existing landscape context and any technical constraints that
lead to the proposed size. In relation to land use and agricultural land, the applicant
states that only 6.1% of the total site area includes land considered Best and Most
Versatile (BMV). The applicant also states that solar farms provide valuable income
for farmers, and that soils taken by solar farms can still be used for grazing,
supporting food production. In relation to biodiversity, the applicant refers back to
the assessment and conclusions of ES Chapter 6 Biodiversity [APP-029] and that
the proposed development will lead to a significant net gain in biodiversity of
87.85% in habitat biodiversity units and a 108.12% net gain in hedgerow biodiversity
units.

In relation to traffic and transport, the applicant referred to the assessment and
conclusions in ES Chapter 12 Traffic and Transport [APP-035] and the outline
CTMP [REP8-014] which include measures to mitigate against potential impacts on
traffic and transport. In relation to property valuations, generally the applicant
acknowledged concerns relating to house prices, however it is of the view that
private property value is not considered to be a material matter in the determination
of planning consent.

The SoR [REP6b-014/015] states that plot 3/6 is needed for Works No. 3 which are
linked with the delivery of the 33kV and the 132kV underground cabling. The
applicant is proposing the use of the land temporarily and the acquisition of rights to
the land permanently in order to secure the delivery of the cabling component of the
proposed development.

Overall, the EXA is satisfied that this plot is required for the proposed development
to facilitate it or is incidental to it and as such meets the test set out in Section
122(2) of the PA2008.

Accordingly, while the ExA accepts that the CA powers sought might result in some
adverse impacts to the owner’s private interests, in view of the established need for
energy generation and the need to provide certainty in terms of project delivery, the
ExA considers there is a compelling case in the public interest for that the land to be
acquired compulsorily. The EXA is therefore satisfied that it meets the tests in
s122(3) PA2008.

Christopher McKeown and Myra Vasey McKeown (Plot 1/2); Ann Galvin
and Peter Bernard Galvin (Plot 2/2); Michael John Banks (Plot 2/2);
Angeline Marie Hutchinson and Stephen Anthony Hutchinson (Plot 3/6)
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https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65453
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65452
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000508-RWE%20-%20Comments%20on%20Relevant%20Representations%20(RRs).pdf
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000193-6.2.3%20Environmental%20Statement%20Chapter%203%20Alternatives%20and%20Design%20Iteration.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000351-7.2%20Design%20Approach%20Document%20-%20Revision%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000196-6.2.6%20Environmental%20Statement%20Chapter%206%20Biodiversity.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000189-6.2.12%20Environmental%20Statement%20Chapter%2012%20Traffic%20and%20Transport.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001073-RWE%20-%20Final%20Guide%20to%20the%20Application%208.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000957-4.1%20Statement%20of%20Reasons%20(Revision%205)%20-%20clean.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000958-4.1%20Statement%20of%20Reasons%20(Revision%205)%20-%20tracked.pdf

5.6.25.

5.6.26.

5.6.27.

5.6.28.

5.6.29.

5.6.30.

Brenda Gray (Plot 3/6); Rosemary Diane Hodgson and Stewart Phillip
Hodgson (Plot 3/6); Dorothy Angela Morris (Plot 9/6); Lynsey Anne
Oman and Tristram Lindsey Oman (Plot 9/6); lan Smith (Plot 9/6);
Catherine Mary Brannen and Joseph Eric Brannen (Plot 11/1); Paul
Mason and Sarah Louise Gardner (Plot 12/30); Carol Wade (Plot 12/7);
Jean Melville Hetherington and Norman Hetherington (Plots 7/6 and
8/3); Nicholas Hetherington (Plots 7/6 and 8/3) and Demi Hetherington
(Plots 7/6 and 8/3)

All of the landowners referenced above have submitted RRs which objected, in
principle, to the proposed development as IPs. Following from the applicant’s
change application, the parties included above became APs with a registered
interest in land that is proposed to be subject to CA/TP powers.

Having reviewed the RRs and WRs submitted into Examination and considering
their change in status for the reasons set above, although these APs did not
formally object to the CA and TP of land, having reviewed the content of their
submissions, the ExA is of the view that there is an opposition, in principle, to the
proposed development and therefore is interpreting it as an opposition to the CA/TP
of land.

The ExA has considered the land requirements and powers being sought for each
plot mentioned above individually. However, for the reasons set above and
considering that all of the APs have objected to the proposed development based
on technical or environmental considerations only and that all the plots mentioned
above are being subject to the same CA/TP powers in order to facilitate the same
works, the ExA is issuing its view on these plots simultaneously.

For the avoidance of doubt, The SoR [REP6b-014/015] states that plots 1/2, 2/2,
3/6, 7/6, 8/3, 9/6, 11/1, 12/7 and 12/30 are needed for Works No. 3 which are linked
with the delivery of the 33kV and the 132kV underground cabling. The applicant is
proposing the use of the land temporarily and the acquisition of rights to the land
permanently in order to secure the delivery of the cabling component of the
proposed development.

The applicant has responded to concerns raised by the APs in [RR-515], [RR-362],
[RR-351], [RR-030], [RR-487], [RR-054], [RR-449], [RR-495], [RR-139], [RR-323],
[RR-210], [RR-070], [RR-260], [RR-401], [RR-066], [RR-236], [RR-383], [RR-376],
[RR-130] in [REP1-004] although it failed to respond specifically to each one of the
RRs submitted. However, the applicant does cover the main concerns raised by the
APs in their RRs, in general terms, even though it fails make specific reference to all
of the RRs.

Further to their initial RRs, WRs were also submitted by Christopher McKeown and
Myra Vasey McKeown, namely [REP2-051], [REP2-052], [REP2-053], [REP6-043],
[REP6-044], [REP6-045], Ann Galvin and Peter Bernard Galvin [REP1-042], [REP6-
047]. The WRs mentioned above provided further detail on the nature of the
concerns from these two parties in relation to the proposed development. The
applicant responded to [REP1-042] in [REP2-009], acknowledging the
representation and the issues raised. The applicant referred in essence to its
previous response provided in [REP1-004] in which it stated that it would seek to
understand whether construction activities can be timed to avoid impacts on the
business and would look into alternative piling techniques to minimise the noise
generated. The applicant also confirmed that it was not anticipated that the

BYERS GILL SOLAR: EN010139
REPORT TO THE SECRETARY OF STSTAE FOR ENERGY SECURITY & NET ZERO: 23 APRIL 2025 145


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000957-4.1%20Statement%20of%20Reasons%20(Revision%205)%20-%20clean.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000958-4.1%20Statement%20of%20Reasons%20(Revision%205)%20-%20tracked.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65470
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65708
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65370
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65801
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65799
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65438
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65810
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65416
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65286
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65318
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65374
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65335
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65336
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65288
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65808
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65509
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65307
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65710
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65709
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000508-RWE%20-%20Comments%20on%20Relevant%20Representations%20(RRs).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000581-Additional%20Written%20Statement%20Part%201.%20Deadline%202.%20Mckeown%20Family.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000582-Additional%20Written%20Statement%20Part%202.%20Deadline%202.%20McKeown%20Family.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000580-Subject%20Area_%20Interested%20parties%20response%20to%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000890-Myra%20Vasey%20McKeown%20on%20behalf%20of%20the%20McKeown%20Family%20-%20Comments%20on%20the%20dDCO.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000898-McKeown%20Family%20-%20ISH6.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000935-Myra%20Vasey%20McKeown%20on%20behalf%20of%20the%20McKeown%20Family%20-%20Post-hearing%20submissions%20including%20written%20submissions%20-%20ISH7.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000497-Peter%20Galvin%20-%20Post-hearing%20submissions%20including%20written%20submissions%20of%20oral%20cases%20as%20heard%20on%20the%20ISH1%2C%20OFH1%20and%20OFH2.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000892-submissions%20received%20by%20Deadline%205.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000892-submissions%20received%20by%20Deadline%205.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000497-Peter%20Galvin%20-%20Post-hearing%20submissions%20including%20written%20submissions%20of%20oral%20cases%20as%20heard%20on%20the%20ISH1%2C%20OFH1%20and%20OFH2.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000599-submissionsreceived%20by%20Deadline%201.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000508-RWE%20-%20Comments%20on%20Relevant%20Representations%20(RRs).pdf

5.6.31.

5.6.32.

5.6.33.

5.6.34.

5.6.35.

5.6.36.

5.6.37.

proposed development would cause any flooding issues to the business and that
impacts from potential fire/explosion in relation to the BESS has been assessed.

In [REP3-004] the applicant responded to [REP2-051], [REP2-052]. [REP2-053]
was in relation to the accuracy of the BoR only. The applicant’s response addresses
concerns regarding street labelling and classification as well as the accurate
representation of existing Public Rights of Way (PRoW).

Myra McKeown, on behalf of the McKeown family, submitted further WRs in relation
to the proposed development at Deadline 6, namely [REP6-043], [REP6-044],
[REP6-045]. The applicant replied to these in [REP7-011]. They raise concerns
regarding the change application and the impacts on these on biodiversity, cultural
heritage, impacts of PRoW, flooding, transport and land use and socioeconomic
factors. As per detailed in the applicant’s response, these matters are addressed in
the ES which include and consider proposed mitigation measures. The applicant
also confirms that it has signed a Heads of Terms for a voluntary agreement with
Myra McKeown which includes provisions for the management of stock on the lane
during construction. The solar panel area would not be accessible from High House
Lane due to fencing and gates and it is not anticipated that any driven sheep would
be able to enter the panel area by accident.

The applicant also replied in [REP7-011] that it would be willing to enter on to an
agreement with Mr. Galvin in order to address concerns regarding potential impact
on the business and has issued Heads of Terms for this effect.

Having carefully reviewed 1/2, 2/2, 3/6, 7/6, 8/3, 9/6, 11/1, 12/7 and 12/30 and all
the concerns raised by PAs, the ExA is satisfied that these plots are required for the
proposed development, to facilitate it or are incidental to it and as such meet the
test set out in Section 1222(2) of the PA2008.

Accordingly, while the ExA accepts that the CA powers sought might result in some
adverse impacts to the owner’s private interests, in view of the established need for
energy generation and the need to provide certainty in terms of project delivery, the
ExA considers there is a compelling case in the public interest for that the land to be
acquired compulsorily. The EXA is therefore satisfied that it meets the tests in
s122(3) PA2008.

STATUTORY UNDERTAKERS

Section 127 of the PA2008 applies to land acquired by SU for the purposes of their
undertaking, and places restrictions on the CA, or CA of a new right, of such land
where a representation is made in relation to a DCO application and is not
withdrawn by the close of the Examination. The dDCO at Article 32, includes
provision to authorise the CA of land and rights held by SUs for the purpose of their
undertaking [REP9-005/006].

If Section 127 applies, CA of SU’s land can only be authorised if the SoS is
satisfied:

= that the land can be purchased and not replaced without serious detriment to
the SU or, if purchased, can be replaced by other land belonging to or available
for purchase by the undertakers without detriment (Section 127(3)); or

= the right can be purchased without serious detriment to the SU, or any detriment
to the SU, in consequence of the acquisition of the right, can be made good by
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000660-submissions%20received%20by%20Deadline%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000581-Additional%20Written%20Statement%20Part%201.%20Deadline%202.%20Mckeown%20Family.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000582-Additional%20Written%20Statement%20Part%202.%20Deadline%202.%20McKeown%20Family.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000580-Subject%20Area_%20Interested%20parties%20response%20to%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000890-Myra%20Vasey%20McKeown%20on%20behalf%20of%20the%20McKeown%20Family%20-%20Comments%20on%20the%20dDCO.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000898-McKeown%20Family%20-%20ISH6.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000935-Myra%20Vasey%20McKeown%20on%20behalf%20of%20the%20McKeown%20Family%20-%20Post-hearing%20submissions%20including%20written%20submissions%20-%20ISH7.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001034-8.33%20Comments%20on%20Deadline%206%20Submissions.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001034-8.33%20Comments%20on%20Deadline%206%20Submissions.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001126-Byers%20Gill%20dDCO%20-%20Tracked%20Changes%20Revision%208%20vs%20Revision%209.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf

the undertaker by the use of other land belonging to or available for acquisition
by them (section 127(6)).

5.6.38. The issues raised in the RRs cover several topics, including scale of the proposed
development, agricultural land and soils, glint and glare, drainage and flooding, the
impact and safety of the proposed BESS, traffic and transport, and landscape and
visual effects.

5.6.39. Section 138 of the PA2008 applies where an Order authorises the acquisition of
land (compulsorily or by agreement) and there subsists over the land a relevant
right or there is on, under or over the land relevant apparatus.

5.6.40. Section 138(4) provides that an Order may include provision for the extinguishment
of the relevant right or the removal of relevant apparatus only if the SoS is satisfied
that the extinguishment, or removal, is necessary for the purpose of carrying out the
development to which the Order relates. The dDCO (Article 32) [REP9-005/006]
includes such a provision.

5.6.41. At the close of the Examination the applicant’s position in relation to these matters is
contained in the CA Schedule [REP6b-021] and the SU Position Statement [REP8-
023]. Where outstanding objections or issues remain, these matters are
summarised below.

5.6.42. It is worth noting that Network Rail Infrastructure Limited [AS-026], National Gas
Transmissions plc [REP9-011], National Grid Electricity Transmissions plc [REP9-
012] and Northumbrian Water Limited [REP9-013] have formally withdraw their
objections to the DCO being granted. Northern Power Grid, informed the ExA, via
[REP9-015], that subject to the completion of an Asset Protection Agreement, it
would withdraw their objection. However, by the close of the Examination, the ExA
had not received confirmation from Northern Power Grid of objection being
withdrawn.

Environment Agency (EA)

CA of new right in relation to plots 4/3 and 11/6

Rights which are not subject to CA in relation to plot 9/11
Interests: Category 1 in respect of plot 4/3, 9/11 and 11/6

5.6.43. The EA has not raised any concerns regarding CA or the rights being requested in
respect of any of the plots mentioned above in any of its representations. The RR
received from the EA [RR-168] did not mention any concerns, nor were any
concerns raised in relation to the change request [RR-554]. Furthermore, the EA
has confirmed, in their response to ExQ1 CA.1.4 and CA.1.5 [REP2-048] that they
were not aware of any inaccuracies in relation to the BoR [APP-015], in the SoR
[APP-014] or in the Land Plans [AS-015].

5.6.44. Furthermore, the EA has confirmed, in their submission [REP8-036] that all issues
raised by the EA during Pre-Examination and Examination, have been resolved.
This is also confirmed by the applicant in the most recent version of the SU Position
Statement [REP8-023] and the SoCG [REP8-031], which has been signed by both
parties.

5.6.45. The EXxA is therefore satisfied that the measures included in the dDCO [REP9-
005/006] as discussed and agreed with the EA would be sufficient to ensure that
there would be no serious detriment to the carrying on of its undertaking. As such,
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001126-Byers%20Gill%20dDCO%20-%20Tracked%20Changes%20Revision%208%20vs%20Revision%209.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000963-8.5.1%20Compulsory%20Acquisition%20Schedule%20-%20Change%20Only.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001057-RWE%20-%20Final%20Status%20of%20Negotiations%20with%20Statutory%20Undertakers.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001057-RWE%20-%20Final%20Status%20of%20Negotiations%20with%20Statutory%20Undertakers.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001004-Email%20from%20Network%20Rail%20withdrawing%20RR.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001114-National%20Gas%20Transmission%20plc%20-%20Any%20further%20information%20requested%20by%20the%20ExA.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001084-Withdrawal%20of%20National%20Grid%20Electricity%20Transmission%20Plc's%20Relevant%20Representation%20in%20respect%20of%20the%20DCO%20application.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001084-Withdrawal%20of%20National%20Grid%20Electricity%20Transmission%20Plc's%20Relevant%20Representation%20in%20respect%20of%20the%20DCO%20application.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001113-Northumbrian%20Water%20Limited%20-%20Any%20further%20information%20requested%20by%20the%20ExA.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001129-PINS%20letter%20to%20withdraw%20NPG%20objection%20-%20BYERS%20GILL%20SOLAR_Redacted.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/65816
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN010139/representations/68063
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000577-Environment%20Agency%20-%20Response%20to%20the%20ExA%E2%80%99s%20ExQ1.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000166-4.2%20Book%20of%20Reference.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000168-4.1%20Statement%20of%20Reasons.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000417-2.4%20Land%20Plans%20-%20Revision%202.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001043-submissions%20received%20by%20Deadline%207.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001057-RWE%20-%20Final%20Status%20of%20Negotiations%20with%20Statutory%20Undertakers.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001134-RWE%20-%20Final%20SoCG.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001126-Byers%20Gill%20dDCO%20-%20Tracked%20Changes%20Revision%208%20vs%20Revision%209.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001126-Byers%20Gill%20dDCO%20-%20Tracked%20Changes%20Revision%208%20vs%20Revision%209.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf

5.6.46.

5.6.47.

5.6.48.

5.6.49.

5.6.50.

5.6.51.

5.6.52.

the ExA considers that the tests set out in Section 127 and Section 138 of the
PA2007 are met.

Northern Gas Networks Limited (NGN)

CA of new rights in relation to plots 1/2, 1/3, 3/6, 12/6, 12/7, 12/16, 12/18,
12/20, 12/21, 12/22, 12/25, 12/27, 12/30

Rights which are not subject to CA in relation to plot 3/3, 3/4, 3/10, 3/11
Interests: Category 1 in respect of all plots

NGN have not submitted a RR or WR into the Examination. However, the ExA has
been kept informed of the negotiations and engagement between the applicant and
Northern Gas Networks Limited via the SU Position Statement [REP8-023].

The SU Position Statement reports that, by the end of the Examination, there were
matters still not agreed between the applicant and NGN, namely in relation to
protective provisions for NGN. Appendix 2 of SU Position Statement [REP8-023]
details these negotiations and confirms that, in the event that agreement in relation
to protective provisions will only be reached after the close of the Examination, the
applicant will write to the SoS to confirm this.

The main areas of disagreement seem to consist of detailed wording in relation to
paragraphs 101, 104 and 105 of the Protective Provisions included in the dDCO
[REP9-005/006]. As mentioned, the ExA has not received any submission from
NGN in order to explain the disagreement with the applicant.

The EXA is satisfied that Section 127 of the PA2008 is not engaged as no powers
would be granted over land owned by NGN. The ExA considers that the powers
sought by the applicant are necessary for the proposed development and consistent
with Section 138 of the PA2008.

The applicant provides justification for why it believes that the proposed inclusions
of text in relation to paragraph 101(3)(b) is not required. Based on the information
presented, the ExA considers that the applicant provides reasonable justification for
their position and why the proposed text is not agreed and should not be included.
Furthermore the applicant confirms that it considers the proposed drafting included
in the dDCO [REP9-005/006] would cause NGN to suffer serious detriment.

In relation to the proposed changes to paragraph 104(1), the applicant does not
consider it reasonable or practicable for the protective provisions to require that
NGN’s reasonable expenses are to be paid on demand. Based on the information
presented, the ExA considers that the applicant provides reasonable justification for
their position and why the proposed text is not agreed and should not be included.
Furthermore the applicant confirms that it considers the proposed drafting included
in the dDCO [REP9-005/006] would cause NGN to suffer serious detriment.

In relation to the proposed changes to paragraph 105(5) suggested by NGN, the
applicant states that the proposed additional drafting is not acceptable as it
considers entirely reasonable and proportionate for the applicant to determine
whether a third party claim or demand, for which it would be liable to indemnify
NGN, is to be settled or compromised, and if requested to have the conduct of any
necessary proceedings to resist the claim or demand. Based on the information
presented, the ExA considers that the applicant provides reasonable justification for
their position and why the proposed text is not agreed and should not be included.
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001057-RWE%20-%20Final%20Status%20of%20Negotiations%20with%20Statutory%20Undertakers.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001057-RWE%20-%20Final%20Status%20of%20Negotiations%20with%20Statutory%20Undertakers.pdf
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001126-Byers%20Gill%20dDCO%20-%20Tracked%20Changes%20Revision%208%20vs%20Revision%209.pdf
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5.6.53.

5.6.54.

5.6.55.

5.6.56.

5.6.57.

5.6.58.

Furthermore the applicant confirms that it considers the proposed drafting included
in the dDCO [REP9-005/006] would cause NGN to suffer serious detriment.

Northern Power Grid

CA of new rights in relation to plots 1/1, 1/2, 1/3, 2/2, 2/4, 3/1, 3/6, 5/3,
8/5, 9/6, 9/16, 10/1, 10/2, 11/1, 11/3, 11/5, 11/7, 11/8, 11/14, 11/16, 11/18,
12/2, 12/4, 12/5, 12/6, 12/7, 12/13, 12/14, 12/15, 12/16, 12/18, 12/19, 12/20,
12/21, 12/22, 12/23, 12/25, 12/26, 12/27, 12/28, 12/29, 12/30, 13/1, 13/2,
13/3, 13/4, 13/5, 13/6, 13/8, 13/11, 13/12, 13/13, 13/15, 13/16, 13/17, 13/18.

Rights which are not subject to CA in relation to plot 2/3, 2/5, 3/8, 3/10,
311, 51, 6/3, 6/10, 8/2, 9/7, 10/4, 10/5, 10/8, 11/4, 13/19, 13/20, 13/21,
13/22.

Interests: Category 1 in respect of all plots except 2/5, 6/3, 11/4, 11/5,
11/18, 12/2, 12/6, 12/13, 12/26. Category 2 in relation to 2/5, 3/8, 5/1, 6/3,
9/16, 11/4, 11/5, 11/18, 12/2, 12/6, 12/13, 12/26, 13/6, 13/19

The RR submitted on behalf of Northern Powergrid [RR-536] stated that Northern
Powergrid had concerns over the proposed protective provisions contained within
the dDCO as these did not take into account site specific issues and that the DCO
seeks to acquire land and interest which would adversely affect Northern
Powergrid.

The SU Position Statement reports that, by the end of the Examination, all matters
were agreed between the applicant and Northern Powergrid and no outstanding
matters to be resolved. However, [REP9-015] confirmed that although good
progress had been made on all matters and agreement had been reached, this was
subject to the completion of a Asset Protection Agreement, with Northern Powergrid
confirming that until the Asset Protection Agreement was complete, their objection
to the proposed development was not withdrawn. As no confirmation of such an
agreement was submitted to the ExA prior to the end of the Examination, the ExA
considers that Northern Powergrid still objects to the proposed development.

The EXA is satisfied that Section 127 of the PA2008 is not engaged as no powers
would be granted over land owned by Northern Powergrid. The ExA considers that
the powers sought by the applicant are necessary for the proposed development
and consistent with Section 138 of the PA2008.

The SU Position Statement [REP8-023] states that engagement in relation to the
drafting of protective provisions resulted in agreement between both parties, as set
out in Part 6 of Schedule 11 of the dDCO [REP9-005/006]. The applicant is of the
position that the form of protective provisions included is adequate to ensure the
proposed development will not cause any serious detriment, within the meaning of
the Planning Act 2008, to the undertaking of Northern Powergrid.

However, based on the information that Northern Powergrid did not formally
confirmed agreement, the ExA recommends that the SOSESNZ may wish to seek
an update as to whether Northern Powergrid is now content to withdraw its
representation, as no formal withdrawal has been received.

Based on the information presented, the ExA considers that the applicant provides
reasonable justification for their position. Furthermore the applicant confirms that it
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5.6.59.

5.6.60.

5.7.
5.7.1.

5.7.2.

5.7.3.

5.7.4.

5.7.5.

5.7.6.

5.7.7.

considers the proposed drafting included in the dDCO [REP9-005/006] would cause
to suffer serious detriment.

Other Statutory Undertakers

The ExA has not received an objection, or any other submission from other SUs,
including those identified by the applicant [REP8-023]. The ExA sees no evidence to
be concerned in relation to the powers requested by the applicant, the protective
provisions, or any serious detriments to the undertakings of other SUs.

The EXxA is therefore satisfied that s127 of the PA2008 is not engaged as no powers
would be granted over land owned by other SUs. The ExXA considers that the
powers sought by the applicant are necessary for the proposed development and
consistent with s138 of the PA2008.

SPECIAL CATEGORY LAND

Section 132 of the PA2008 says that an Order granting development consent that
authorises the CA of a right over open space would be subject to special
parliamentary procedure unless the SoS is satisfied that one of the subsections
applies. Subsection 132(3) applies if the Order land, when burdened with the Order
right, would be no less advantageous to the persons in whom it is vested, other
persons entitled to rights of common or other rights, and the public.

The Order land includes special category land, more specifically classed as open
space, so Section 132 of the PA2008 is engaged. The land is designated as a
Country Park is in the ownership of Stockton Borough Council and forms part of the
southern extent of the Wynyard Woodland Park. As the Country Park is land used
for the purposes of public recreation, it falls within the definition of Open Space. The
relevant plots of land (13/14 and 13/16),. These are included in the BoR [REP8-010]
and in the Land Plans [REP6b-007].

The plots comprise 1,644 square metres of land to be used temporarily with rights to
be acquired permanently for the installation and thereafter the maintenance of off-
road electrical cables in these plots.

The ExA agrees with the applicant, as set out in the SoR [REP6b-014/015] that the
physical effect of the CA powers sought would be restricted to cable installation and
maintenance and would be marginal, in terms of extent and duration.

The EXA also agrees with the applicant in relation to the nature of the Open Space
Land not being affected by the rights given the sub-surface nature of the majority of
proposals. Furthermore, the applicant confirms that in its outline PRoW
Management Plan [REP6b-022/023] to keeping the route open either through
management or use of Horizontal Directional Drilling (HDD) cabling technique.

Consequently, the ability for the public to access the land following construction
would therefore be no different to the current situation. Accordingly, the land when
burdened with the right, will be no less advantageous than it was before to the
persons in whom it is vested or the public, and the exception in section 132(3)
applies and replacement land is not necessary.

These works would be considered to fall under section 131(4b) given the land
required is required for the proposed development which is a temporary (albeit long-
lived) use of land and therefore the Order should not be subject to Special
Parliamentary Procedure.
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5.8.

5.8.1.

5.8.2.

5.8.3.

5.8.4.

5.8.5.

CONCLUSIONS

The approach taken by the ExA to the question of whether and what land rights
powers the ExA should recommend that the SoS grant is to apply the relevant
sections of the PA2008, including Section 122 and Section 123, the CA Guidance,
the Human Rights Act 1998 and, in the light of the representations received, to
consider whether a compelling case is made in the public interest, balancing the
public interest against private loss.

The dDCO [REP9-005/006] deals with the proposed development itself and CA and

TP powers. The case for CA and TP powers is not considered until the ExA forms a

view on the case for the development overall. The ExA has considered the case for

development in the preceding chapters and in Chapter 4 and has concluded that the
case is made.

In considering whether there is a compelling case in the public interest to acquire
the land (s122(3) of the PA2008), the EXA takes into account the applicant’s case
for CA and TP, the individual issues and objections raised, and all submissions
made to the Examination, as set out above in the Chapter.

This Chapter deals with need for CA and TP, the purposes for which the powers are
requested, alternatives to CA and TP, individual objections and issues, Statutory
Undertakers and protective provisions, availability and adequacy of funds and
potential impediments, and human rights and the compelling case in the public
interest.

In relation to the application for CA and TP powers, the ExA finds:

= there is a clear need for all the land included in the BoR to be subject to CA and
TP, the land sought for the proposed development and subject to CA would be
land required for the purposes of Section 122(2)(a) and (b) of the PA2008 and
that it meets the tests set out in that Section;

= the application site is selected appropriately, all reasonable alternatives to CA
have been explored and that there are no alternatives which ought to be
preferred;

= there is a need to secure the land and rights required to construct, operate and
maintain the proposed development within a reasonable timeframe, and the
extent of land over which powers are sought would be no more than is
reasonably required and it is proportionate to the needs of the proposed
development;

= the private loss to those affected is in part mitigated through the selection of the
land, minimisation of the extent of the rights and interests to be acquired and the
inclusion, where relevant, of protective provisions in favour of those affected;

= the proposed development represents a significant public benefit, and in all
cases, relating to individual objections and issues, CA and TP is justified to
enable its implementation;

= in relation to all SUs, the EXA is satisfied that the measures included in the
dDCO [REP9-005/006] are sufficient to ensure that there would be no serious
detriment to the carrying on of the SUs undertaking. As such, the ExA considers
that the tests set out in Section 127 and Section 138 of the PA2007 are met.

= the powers sought by the applicant in relation to SUs are necessary for the
proposed development and consistent with s138 of the PA2008;

= adequate and secure funding would be likely to be available for CA;

= the Examination has ensured a fair and public hearing and any interference with
human rights arising from implementation of the proposed development would
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5.8.6.

5.8.7.

5.8.8.

5.8.9.

be for a legitimate purpose that would justify such interference in the public
interest and to a proportionate extent; and
= compensation would be available for quantifiable loss.

The ExA has had regard to the Human Rights Act 1998. In some cases, there would
be interference with private and family life and home in contravention of Article 8,
and interference in the peaceful enjoyment of possessions in contravention of
Article 1 of the First Protocol of the Human Rights Act 1998. Regarding Article 6, the
Examination has ensured a fair and public hearing. The weight of national policy in
favour of the proposed development and the wider public interest justifies the
interference with human rights. The ExA therefore concludes that any interference
with human rights arising from implementation of the proposed development would
be proportionate and would strike a fair balance between the rights of the individual
and the public interest.

Taking the above factors together, the ExA considers that the SoS can be satisfied
that there is a compelling case in the public interest for CA and that the proposed
development would comply with the PA2008 in this regard.

Concerns were raised in relation to the approach to alternatives, and the overall
scale and extent of land required for the proposed development. However, the ExA
concludes, for the reasons set above, that the applicant’s approach to these matters
complies with the CA Guidance in terms of being reasonable and proportionate.
With regards the specific point about the flexibility sought within the Order land and
the provisions for overplanting, the ExA has agreed that the flexibility sought is
necessary to deliver the benefits of the proposed development.

The EXA is satisfied with the application for TP powers because the rights
sought are for identified legitimate purposes and are compatible with human
rights tests and considers that the rDCO (Appendix D) secures land rights
powers appropriately in relation to the relevant legislation and policy.
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6.1.

6.1.1.

6.1.2.

6.1.5.

6.1.6.

6.2.
6.2.1.

DRAFT DEVELOPMENT CONSENT ORDER
AND RELATED MATTERS

INTRODUCTION

This chapter provides an overview of the Development Consent Order (DCO), the
applicant’s updates to the draft DCO (dDCO) during the Examination, and the
changes to the applicant’s final dDCO [REP9-005/006] to arrive at the
recommended DCO (rDCO), which is included in Appendix D.

A dDCO [APP-012] and an Explanatory Memorandum (EM) [APP-013] were
submitted by the applicant with its application. The EM describes the purpose of the
dDCO and its articles and schedules.

While the Infrastructure Planning (Model Provisions) (England and Wales) Order
2009, (the model provisions) is repealed, the application version of the dDCO draws
on the model provisions as well as precedent set by made DCOs for other
Nationally Significant Infrastructure Projects under the Planning Act 2008 (PA2008).
There has been a change of approach to the use of model provisions since the
Localism Act 2011, and although they provide a starting point for the consideration
of the DCO, precedent cases are generally more appropriate. The dDCO is in the
form of a Statutory Instrument as required by s117(4) of the PA2008.

The Overarching National Policy Statement for Energy (NPS EN-1) includes that the
Secretary of State should only impose requirements that are necessary, relevant to
planning, relevant to the development to be consented, enforceable, precise, and
reasonable in all other respects. (Paragraph 4.1.16).

Guidance on the preparation of a DCO includes Planning Act 2008: Content of a
Development Consent Order required for Nationally Significant Infrastructure
Projects (30 April 2024), and Nationally Significant Infrastructure Projects - Advice
Note Fifteen: drafting Development Consent Orders (1 July 2018).

The following sections of this chapter:

= Describe the structure and functions of the dDCO [REP9-006];

=  Summarise the processes used to examine the dDCO and the iterations to the
dDCO [REP9-006] during Examination;

= Report on the ExA’s considerations of the dDCO [REP9-006] and relevant
submissions made by the applicant and other parties;

= Set out the changes made to the dDCO [REP9-006]; and

= Provide the recommended changes leading to the rDCO (Appendix D).

STRUCTURE AND FUNCTION OF THE DRAFT DCO

Each iteration of the applicant's dDCO contains articles and schedules including
requirements and protective provisions. The articles are in six parts, which are
briefly described here and in more detail in the final EM [REP8-005] submitted to the
Examination. The rDCO (Appendix D) has the same structure as the dDCO:
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Table 1: Structure of the dDCO

Part 1 -
Preliminary

Includes Article (Art.) 1 and Art.2 which provide for the way in
which the Order should be cited, when it takes effect and for the
interpretation of the rest of the Order including schedules and
definitions.

Part 2 —
Principal
Powers

Includes Art. 3 to 8 which set out the principal powers, provides for|
the grant of development consent, allows its construction,
operation, maintenance and decommissioning, and sets out who
has the benefit of the Order and how those powers can be
transferred. It includes provisions in relation to maintenance,
statutory nuisance and the disapplication and modification of
provisions in the Land Drainage Act 1991, the Neighbourhood
Planning Act 2017.

Part 3 —
Streets

Includes Art. 9 to 17 which provides for the execution of works in
or under the streets, the New Roads and Street Works Act (the
1991 Act) provisions that apply, powers to alter the layout of
streets, the temporary and permanently stopping up of Public
Rights of Way (PRoW) and the construction and maintenance of
altered streets. It also includes provisions for the access to works,
agreements with street authorities and related compensation
provisions, and traffic regulation measures.

Part 4 —
Supplemental
Powers

Includes Art. 18 to Art. 20. Provides supplemental powers for the
discharge of water, protective works to buildings and the authority
to survey and investigate.

Part 5 —
Powers of
Acquisition

Includes Art. 21 to 34. Provides powers for the compulsory
acquisition of land and rights and the temporary use of land. It
includes provisions for time limits, the right to impose restrictive
covenants, private rights, acquisition of subsoil only, rights under
and over streets, statutory undertakers and their apparatus, the
mineral code, and compensation provisions. Modifications would
be made to the compulsory purchase and compensation
provisions under general legislation, including the Compulsory
Purchase Act 1965, the Compulsory Purchase (Vesting
Declarations) Act 1981, the Acquisition of Land Act 1981, and the
Town and Country Planning Act 1990.

Part 6 -
General

Includes Art. 35 to 47 which detail miscellaneous and general
provisions in relation to removal of human remains, operational
land, certification, service of notices, felling or lopping of
hedgerows and trees, arbitration, requirements and appeals,
landlord and tenant law, crown rights, protective provisions, and
funding.
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6.3.

6.3.1.

6.3.2.

6.3.3.

6.3.4.

6.3.5.

6.3.6.

6.3.7.

6.3.8.

Schedules 1- | Contain information referred to in the articles, including the

13 description of the authorised development, requirements, streets
subject to street works, alteration of streets, permanent and
temporary alteration of layout, public rights of way to be
temporarily and permanently stopped up, permanent and
temporary access to works, removal of hedgerows, land in which
only new rights may be acquired, modification of compensation
and compulsory purchase enactments for the creation of new
rights and imposition of new restrictive covenants, land in which
temporary possession may be taken, hedgerows, protective
provisions, arbitration rules and documents to be certified.

EXAMINATION OF THE DRAFT DCO

All changes to the dDCO are recorded in the applicant’'s DCO Schedule of Changes
[REP9-007] alongside the applicant’s reason for amendment.

This section does not report on every change the applicant has made to the dDCO
as several were because of typographical errors, to resolve grammatical
inconsistencies, or were revisions that were not deemed controversial during
Examination. Also, all queries that were consider adequately justified by the
applicant and do not require any change to the dDCO [REP8-003] are not reported
in this Chapter.

However, this Chapter does comment on those changes that the ExA considers are
more significant because of their effect or because they gave rise to a number of
submissions or questions.

Furthermore, and following from the applicant’s final submission of the draft DCO
dDCO [REP9-006], the ExA, having taken into consideration all the submissions
made during the Examination and its position in relation to the issues covered within
this Report, has made further changes to the any further changes the dDCO [REP9-
006]. Further changes proposed by the ExA to the final dDCO [REP9-006] are also
considered here.

CHANGES DURING EXAMINATION

During the Examination the applicant sought to make various changes to the
dDCO, including changes made as a result of the change application made by the
applicant to the Order Limits to facilitate the delivery of the on-street cabling option.
There were also a number of changes made to the dDCO as a result of ongoing
engagement with IPs and APs, including the host authorities.

The notable changes made to the dDCO during the Examination, and the reasons
for them, are summarised in the table below, Table 2.

The EXA is satisfied that all of these changes are justified by the evidence and can
be recommended for inclusion in the DCO if the Secretary of State (SoS) concludes
that development consent should be granted.

In addition, the ExA is suggesting further changes to the dDCO [REP9-006] with the
rDCO in Appendix D. Those changes are included in Table 3.
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf

Table 2: DCO Provisions and ExA’s reasoning on proposed changes during

examination

Provision

Proposed Change

Why the change is
necessary/ExA
reasoning

Article 7
(Disapplication
and modification

Delete “b) regulation 12
(requirements for environmental
permit) of the Environmental

Following engagement
with the Environment
Agency, the applicant no

permissions)

of legislative Permitting (England and Wales) longer felt the need to
provisions) Regulation 2016(b) in relation to the |disapply regulation 12.

carrying on of a flood risk activit

andi’, g y The ExA agrees with the

’ justification provided.

Article 46 Article 46 added to the DCO. Article 46 has been added
(Inconsistent . , . to address any overlap of
planning 46.—(1) Any planning permission  |,o Order with any other

which has been initiated prior to the
commencement of the authorised
development pursuant to this Order
may continue to be lawfully
implemented thereafter
notwithstanding any physical
incompatibility with the authorised
development or inconsistency with
any provision of this Order.

(2) As from the date on which the
authorised development is
commenced any conditions of a
planning permission granted
pursuant to Part 3 (Control over
Development) of the 1990 Act
(whether express or otherwise)
which relate to land within the Order
limits or land adjacent to the Order
limits cease to have effect to the
extent they are inconsistent with the
authorised development or with
anything done or approved under the
requirements in Part 1
(requirements) of Schedule 2.

(3) As from the date of this Order
where planning permission (whether
express or otherwise) is granted
(whether prior to the date of this
Order or after) pursuant to Part 3 of
the 1990 Act in respect of land within
the Order limits for development not
forming part of the authorised
development, the carrying out of
development pursuant to such
planning permission is not to operate

planning conditions and
planning obligations, and
to provide clarity in terms
of enforcement and which
consent has effect.

This is following from the
Hillside Park Limited v
Snowdonia National Park
Authority [2022] UKSC 30.
In that case, the Supreme
Court ruled that, unless
there is an express
provision otherwise,
whether another planning
permission may lawfully
be implemented depends
upon whether it remains
physically possible to carry
out the development
authorised by the second
permission considering
what has already been
done under the first
permission.

The ExA agrees with the
justification provided.
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Why the change is

Provision Proposed Change necessary/ExA
reasoning

to prevent the undertaker from
carrying out further works for the
development of the authorised
development pursuant to the terms
of this Order. (4) Nothing in this
Order restricts the undertaker from
seeking or implementing, or the
relevant planning authority from
granting, planning permission for
development within the Order limits.
(5) Any development, or any part of
a development within the Order limits
which is constructed or used under
the authority of a planning
permission pursuant to Part 3 of the
1990 Act (whether express or
otherwise) following the coming into
force of this Order is to be
disregarded at all times for the
purposes of ascertaining whether or
not an offence has been committed
under the provisions of sections 160
(offences) or 161 (breach of terms of
order granting development consent)
of the 2008 Act.

Schedule 2, Part|Add to (1): “such approval to be in  |Following comments from
1, Requirement |consultation with the Environment Darlington Borough
4 (Construction [Agency” and replace “Environment [Council (DBC), change

environment Agency” with “relevant planning has been made to the
management authority” in (2)(i) dDCO in order to improve
plans (CEMP)) accuracy and correctly

reflect responsibilities of
the Environment Agency
(EA) and DBC.

The ExA agrees with the
justification provided.

Schedule 2, Part|Replace in (1) “to which the Following comments from
1, Requirement |materials management plan for that [Darlington Borough

8 (Materials phase relates” with “with the Council (DBC), change
Management) |Environment Agency” has been made to the

dDCO in order to improve
accuracy and correctly
reflect responsibilities of
the Environment Agency
(EA) and DBC.

The ExA agrees with the
justification provided.
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Provision

Proposed Change

Why the change is
necessary/ExA

Schedule 3
(Streets subject
to street works)

Within column (3) Description of
Works of the table of street works in
Schedule 3, references to “highway”
have been removed and references
to “street” have been inserted.

reasoning

Change made to the
dDCO in order to improve
drafting precision and for
consistency with the
references of “streets”
within Article 9.

The ExA agrees with the
justification provided.

Schedule 3
(Streets subject
to street works)

Add “Parish of Bishopton — Folly
Bank - Cable works beneath the
width of street as shown with
reference CC5 on sheet 9 of the
street works, public rights of way and
access plans.” Add “Parish of
Redmarshall - Redmarshall Road, in
the vicinity of Morrington Bridge -
Cable works beneath the width of
street as shown with reference CC6
on sheet 11 of the street works,
public rights of way and access
plans.”

Change made to enable
the carrying out of cabling
works for the purpose of
delivering the off-road
cable route.

The ExA agrees with the
justification provided.

Schedule 3
(Streets subject
to street works)

Delete “Parish of Bishopton — The
Green - Cable works beneath the
width of highway comprising a length
of 330m as shown between points
marked K and M on sheets 9 and 11
of the street works, public rights of
way and access plans.”

Delete “Parish of Bishopton — The
Green - Cable works beneath the
width of highway comprising a length
of 700m as shown between points
marked M and N on sheets 9 and 11
of the street works, public rights of
way and access plans.”

Change made as cable
route optionality in this
location has been resolved
in favour of the off-road
route to the south of
Bishopton Village and the
Order limits have been
updated to remove the on-
road cable route through
Bishopton.

The ExA agrees with the
justification provided.

Schedule 11,
Part 4 (For the
Protection of the
Environment
Agency)

Delete Part 4 (for the Protection of
the environment Agency) of
Schedule 11.

Following engagement
with the Environment
Agency, Part 4 of
Schedule 11 has been
removed as parties agree
that the Protective
Provisions previously
included are redundant.

The ExA agrees with the
justification provided.
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Provision

Proposed Change

Why the change is
necessary/ExA

reasoning

Article 25 Add: “Acquisition of subsoil only Following from Change 1
(Acquisition of |(25)(1) The undertaker may acquire |of the Change Application,
subsoil only) compulsorily so much of, or such this article was added by

rights in, the subsoil of the land the applicant in order to

referred to in paragraph (1) of article |enable the compulsory

21 (compulsory acquisition of land) |acquisition of subsoil

or article 23 (compulsory acquisition |required for the laying of

of rights) as may be required for any |cables along the on-road

purpose for which that land may be |[cable route.

acquired under that provision instead .

of acquiring the whole of the land. (2)| 1€ EXA agrees with the

Where the undertaker acquires any [lustification provided and

part of, or rights in, the subsoil of deems change to the

land, the undertaker is not required |dPCO necessary for the

to acquire an interest in any other  |delivery of the proposed

part of the land. (3) The foliowing do |d€velopment.

not apply in connection with the

exercise of the power under

paragraph (1) in relation to subsoil

only— (a) Schedule 2A (counter-

notice requiring purchase of land not

in notice to treat) to the 1965 Act as

modified by Schedule 9 (modification

of compensation and compulsory

purchase enactments for the

creation of new rights and imposition

of new restrictive covenants); (b)

Schedule A1 (counter-notice

requiring purchase of land not in

general vesting declaration) to the

1981 Act; and (c) section 153(4A)

(blighted land: proposed acquisition

of part interest, material detriment

test) of the 1990 Act. (4) Paragraphs

(2) and (3) are to be disregarded

where the undertaker acquires a

cellar, vault, arch or other

construction forming part of a house,

building or factory.
Article 30 Add: “(10) Nothing in this article As a result of the addition
(Temporary use | precludes the undertaker from— (a) |of Article 25 in order to
of land or creating and acquiring new rights or |allow for the acquisition of
carrying out the |imposing restrictions over any part of|subsoil only it was
authorised the Order land identified in Schedule |necessary to clarify Article
project) 8 (land in which only new rights etc. |30 in relation to not

may be acquired); or (b) acquiring

any part of the subsoil of (or rights in
the subsoil of) that land under article
25 (acquisition of subsoil only) or any

part of the subsoil of or airspace over

precluding the
undertaker’s exercise of
the rights included in
Schedule 8 of the dDCO
pursuant to the power in
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Provision

Proposed Change

Why the change is
necessary/ExA

that land under article 29 (rights
under or over streets)

reasoning
Article 25 (Acquisition of
subsoil only).

The ExA agrees with the
justification provided.

Article 46
(Funding)

Add: “(d) article 25 (acquisition of
subsoil only)”

The amendment makes
clear that, the undertaker
must not exercise
compulsory acquisition
powers under Article 25
unless it has first provided
the required guarantee or
security under Article 46.

The ExA agrees with the
justification provided and
deems change to the
dDCO necessary for the
delivery of the proposed
development.

Schedule 5, Part
1, (Public rights
of way to be
temporarily
stopped up)

Add “Parish of Brafferton — Footpath
No.9 - Temporary management
including temporary stopping up over
the public right of way, referenced
FP-Bfn.9, comprising a length of
613m as shown between points 11
and 11a on sheet 1 of the Street
Works, Public Rights of Way and
Access plans”

Following from Change 2
of the Change Application,
this amendment is to
authorise temporary
management measures
along Footpath No.9 on
High House Lane.

The ExA agrees with the
justification provided and
deems change to the
dDCO necessary for the
delivery of the proposed
development.

Schedule 8
(Land in which
only new rights
etc. may be
acquired)

Add: “1/1,1/2, 2/2, 2/6, 3/1, 3/6, 8/6,
9/6, 9/8, 10/2” to Work No. 3

Following from Change 1
of the Change Application,
these additional land plots
were added by the
applicant as these are now
identified as land in which
compulsory acquisition of
subsoil rights is required
for the laying of cables
along the on-road cable
route.

The ExA agrees with the
justification provided and
deems change to the

dDCO necessary for the
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Provision

Proposed Change

Why the change is
necessary/ExA

reasoning
delivery of the proposed
development.

Schedule 8
(Land in which
only new rights
etc. may be
acquired)

Add: “7/4, 7/5, 7/6, 8/3” to Work No.
3 and Work No. 5

Following from Change 1
of the Change Application,
these additional land plots
were added by the
applicant as these are now
identified as land in which
compulsory acquisition of
subsoil rights is required
for the laying of cables
along the on-road cable
route.

The ExA agrees with the
justification provided and
deems change to the
dDCO necessary for the
delivery of the proposed
development.

Schedule 8
(Land in which
only new rights

Add: “9/15, 11/1, 11/10, 11/11,
11/12, 11/16, 12/4, 12/7, 12/9, 12/10,
12/12, 12/14, 12/15, 12/16, 12/17,
12/18, 12/20, 12/23, 12/24, 12/25,
12/27, 12/30, 12/31, 12/32, 13/1,
13/3, 13/5, 13/8, 13/11, 13/13, 13/15,
13/17,13/18

Following from Change 1
of the Change Application,
these additional land plots
were added by the
applicant as these are now
identified as land in which
compulsory acquisition of
subsoil rights is required
for the laying of cables
along the on-road cable
route.

The ExA agrees with the
justification provided and
deems change to the
dDCO necessary for the
delivery of the proposed
development.

Introductory
wording

Add: “The Secretary of State is
satisfied that the land identified in the
special category land plans and the
book of reference as open space
over which rights may be acquired
compulsorily under this Order:(a)
when burdened with any new rights
authorised to be compulsorily
acquired under this Order, will be no
less advantageous than it was
before to the persons in whom it is
vested, other persons, if any, entitled

Stockton-on-Tees
Borough Council (SBC)
raised concerns regarding
plots 13/14 and 13/16
being designated as a
Country Park and
therefore Special Category
Land - Open Space. As
the applicant seeks
compulsory powers within
the dDCO to acquire rights
over the identified open
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Provision

Proposed Change

Why the change is
necessary/ExA

to rights of common or other rights,
and the public, and that, accordingly,
section 132(3) of the 2008 Act
applies; and further that (b) the
identified open space land does not
also form part of a common or fuel or
field garden allotment, the rights
authorised to be compulsorily
acquired over the identified land
under this Order are being acquired
for a temporary (although possibly
long-lived) purpose and that,
accordingly, section 132(4B) of the
2008 Act also applies.

reasoning

space plots, accordingly
section 132 of the
Planning Act 2008 applies
by virtue of subsection
132(1). In accordance with
subparagraph (b), this
wording has been added
to the dDCO for the
Secretary of State to
confirm, if the DCO is
granted, that subsections
132(3) and 132(4B) apply.

The ExA agrees with the
justification provided.

Article 2
(Interpretation)

Add: “special category land plans”
means the document of that
description listed in Schedule 13
(documents to be certified) and
certified by the Secretary of State as
the special category land plans for
the purposes of this Order;”

Pursuant to the
identification of open
space land within the
Order limits, definition was
added.

The ExA agrees with the
justification provided.

Schedule 2, Part
1
(Requirements),
Paragraph 5

Add to sub-paragraph (4) to read:
“(4) No decommissioning works must
be carried out until the relevant
planning authority approves, in
consultation with the relevant
highway authority for the highway(s)
to which the relevant
decommissioning traffic
management plan relates, the plans
submitted in relation to such works.”

Amendment made in
response to National
Highway’s representation
[REP3-015] which
requested change to
improve accuracy and
clarity.

The ExA agrees with the
justification provided and
deems change to the
dDCO necessary for the
delivery of the proposed
development.

Schedule 5, Part
1 (Public rights
of way to be
temporarily
stopped up)

Add “Parish of Carlton — Traffic-free
cycle route - Temporary
management of the public right of
way including temporary stopping up
over a traffic-free cycle route,
comprising a length of 15m as
shown between points 63 and 64 on
sheet 13 of the street works, public
rights of way and access plans.”

SBC identified this route
as traffic-free cycle route
near Carlton. The
applicant states that it may
require to temporarily
manage the identified
section of this route whilst
carrying out works to lay
off-road cabling.

The ExA agrees with the
justification provided and
deems change to the
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Provision

Proposed Change

Why the change is
necessary/ExA

reasoning

dDCO necessary for the
delivery of the proposed
development.

Article 10
(Application of
the 1991 Act)

Delete: “(4) The following provisions
of the 1991 Act do not apply in
relation to any works executed under
the powers conferred by this Order—
(a) section 56(d) (power to give
directions as to timing of street
works); (b) section 56A(e) (power to
give directions as to placing of
apparatus); (c) section 58(f)
(restriction on works following
substantial road works); (d) section
58A(g) restriction on works following
substantial road works); (e) section
61 (protected streets); and (f)
schedule 3A(h) (restriction on works
following substantial street works)”

Following engagement
with the DBC,
Subparagraph 4 of Art. 10
has been deleted so that
the provisions of the 1991
Act previously listed are
no longer disapplied.

The ExA agrees with the
justification provided.

Article 11
(Power to alter
layout, etc., of

Add: “(3) The undertaker must
restore any street that has been
temporarily altered under this Order

Following engagement
with the DBC,
Subparagraph 3 of Art. 11

maintenance of
altered streets)

streets) to the reasonable satisfaction of the [has been added in order
street authority”. to safeguard its position as
Highways Authority.
The ExA agrees with the
justification provided.
Article 12 Add: “(3) Subject to paragraph (4), |Following engagement
(Construction  |the temporary alterations to each of |with the DBC,
and the streets specified in Part 2 Subparagraphs 3 and 4 of

(temporary alteration of layout) of
Schedule 4 must be completed to
the reasonable satisfaction of the
street authority and the temporary
alterations must be maintained by
and at the expense of the
undertaker.

(4) Those restoration works carried
out pursuant to article 11(3) (power
to alter layout, etc., of streets) must
be completed to the reasonable
satisfaction of the street authority
and must be maintained by the
undertaker for a period of 12 months
from their completion and from the
expiry of that period by and at the
expense of the street authority.”

Art. 12 has been added in
order to safeguard its
position as Highways
Authority.

The ExA agrees with the
justification provided.
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Why the change is

Provision Proposed Change necessary/ExA
reasoning

Article 13 Add: “(2) The undertaker must Following engagement

(Temporary provide reasonable access for with the DBC,

stopping up pedestrians going to or from Subparagraph 2 of Art. 13

public rights of |premises abutting a public right of |has been added in order

way) way affected by the temporary to safeguard its position as

stopping up, prohibition, restriction, |Highways Authority.
alteration or diversion of a public
right of way under this article if there
would otherwise be no such
access.”

Schedule 2 Add: “(7) In this Part of this Schedule|Change made to the
(Requirements), |— (a) “solar farm works” means that |dDCO in order to improve

The ExA agrees with the
justification provided.

Part 1, part of the authorised development |drafting precision and
Requirement 5 |identified in Work No. 1, Work No.2, |clarify the meaning of the
Work No.3 (but excluding Work terms “solar farm works”

No.3(b)) and Work No.4; and (b) and “grid connection
“grid connection works” means that |works” in relation to
part of the authorised development |Requirement 5.

identified in Work No.3(b) and Work
No.5.” b) The ExA agrees with the

justification provided.

Schedule 13 Add: “Location Plan — Volume 2, The applicant suggested
(Documents to |document reference 2.1” that the “Location Plan”

be certified) should be added as part of
the documents to be
certified by the SoS as a
consequence of
subparagraph (2)(a) of
Requirement 3 (Detailed
design approval).

The EXA believes that the
Location Plan should be
added to Requirement 3 —
Detailed design approval
as to provide in order to
provide certainty in
relation to the location of
the proposed
development. The ExA
agrees with the
justification provided.

6.4. DCO MATTERS OF CONTENTION AND OBJECTIONS
OUTSTANDING
6.4.1. This Section addresses matters which had not been agreed between IPs and the

applicant by the end of the Examination and certain matters which have been the
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6.4.2.

6.4.3.

6.4.4.

6.4.5.

6.4.6.

6.4.7.

6.4.8.

6.4.9.

6.4.10.

subject of the ExA’s written questions and/or discussion at hearings about potential
changes to the applicant’s final dDCO [REP9-006].

Table 3 then sets out those DCO provisions that the ExA recommends are changed.
For ease of reference, the text shown in bold and strikethrough in Table 3 identifies
insertions, deletions or amendments of text. The recommended changes are
reflected in the recommended DCO (rDCO) in Appendix D.

As confirmed within the Statement of Commonality [REP8-027] there were no
matters outstanding in relation to the text proposed within the dDCO between the
applicant and any of the parties included in the Statement of Commonality. Not all
matters in relation to Statutory Undertakers are resolved, however, these are
addressed in chapter 5 under Land Rights and Related Matters.

Requirement 3

Bishopton Villages Action Group (BVAG) have, in [REP9-014], has requested that
community mitigation and design suggestions in the Design Approach Document
(DAD) are included in the DCO.

The ExA has reviewed reference to the DAD in the dDCO and finds that the
document has been updated to reflect further community mitigation and design
suggestions, if developments in technology or any changes in the proposed
development allow for a re-consideration of the location and layout of the proposed
panel areas, as set in Work No. 1 of the works plans.

Change Application - Revision 3 of the dDCO

In [CR1-007] the applicant has included a series of changes to the dDCO [REP2-
029/030] following from the submission of its Change Application [CR1-012]. These
changes are detailed in Table 1-1 Schedule of Changes to the draft DCO Change
Application — Revision 3 of the dDCO.

The changes relate to the Change Application submitted, particularly Change 1
which included changes to the dDCO [REP2-029/030] and associated compulsory
acquisition documents to allow the applicant to compulsorily acquire new rights over
subsoil land beneath highway plots which are within the existing Order Limits.
These additional compulsory acquisition powers are to guarantee that the applicant
can acquire all interests in land that may be necessary to lay cabling within publicly
adopted highways to deliver the proposed development.

The need for the inclusion of these powers into the dDCO [REP9-006] was raised
by the ExA at the start of the examination, as set out in [PD-009] and [PD-013].

The EXA first raised concerns regarding the applicant’s approach to CA on 09 May
2024 [PD-002] where it asked the applicant to consider its approach to land rights
required to deliver the proposed on-road cable route, particularly in relation to
subsoil rights. Subsequently, the ExA, at the Issue Specific Hearing 1 (ISH1) [PD-
003], at the ExA’s First Written Questions (ExQ1) [PD-004] and at CAH1 [EV9-001]
raised again concerns regarding CA right and how these were reflected and include
in the dDCO.

As such, the ExA does believe that the changes proposed to the dDCO [REP2-
029/030] as detailed in Table 1-1 Schedule of Changes to the draft DCO Change
Application — Revision 3 of the dDCO are appropriate and provide the applicant with
the powers that are necessary to carry out the proposed development.
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001052-RWE%20-%20Final%20SoC.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001117-Bishopton%20Villages%20Action%20Group%20(BVAG)%20-%20Any%20further%20information%20requested%20by%20the%20ExA.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000722-3.3%20Schedule%20of%20Changes%20to%20dDCO%20-%20Change%20Application%20(Revision%202).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000596-RWE%20-%20An%20updated%20version%20of%20the%20draft%20Development%20Consent%20Order%20(dDCO)%20in%20clean%2C%20tracked%20and%20Word%20versions.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000596-RWE%20-%20An%20updated%20version%20of%20the%20draft%20Development%20Consent%20Order%20(dDCO)%20in%20clean%2C%20tracked%20and%20Word%20versions.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000597-RWE%20-%20An%20updated%20version%20of%20the%20draft%20Development%20Consent%20Order%20(dDCO)%20in%20clean%2C%20tracked%20and%20Word%20versions%201.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000727-8.14%20Change%20Application%20Summary%20Report.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000596-RWE%20-%20An%20updated%20version%20of%20the%20draft%20Development%20Consent%20Order%20(dDCO)%20in%20clean%2C%20tracked%20and%20Word%20versions.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000597-RWE%20-%20An%20updated%20version%20of%20the%20draft%20Development%20Consent%20Order%20(dDCO)%20in%20clean%2C%20tracked%20and%20Word%20versions%201.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-001124-Byers%20Gill%20dDCO%20-%20Revision%209%20-%20SI%20CLEAN.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000786-Response%20to%20change%20request%20FINAL.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000942-Rule%208(3),%209%20&%2013%20letter.pdf
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6.4.11.

6.4.12.

6.4.13.

6.4.14.

6.4.15.

6.4.16.

6.4.17.

Article 35 (Removal of Human remains)

The EXA provided, in [PD-010], commentary on the dDCO [REP5-002/003]. The
applicant’s response is detailed in [REP6-022].

In its commentary, the ExA proposed that Article 35 — Removal of Human remains
should be deleted. The applicant in its response stated that it was of the view that
Article 35 should be included in the dDCO as to replace the existing and disparate
regimes for regulating the removal of human remains and consolidate the applicable
provisions in a single article in the Order. The applicant did acknowledge that it is
currently not aware of any human remains within the order limits, the applicant
suggests that this article is appropriately included on a precautionary basis and it is
substantially similar in form to that included in recent DCOs, such as Cottam Solar
Project Order 2024.

Having reviewed the information submitted by the applicant in relation to Article 35,
the ExA is still of the view that the inclusion of this article is not justified as it is
unlikely that the proposed development will encounter human remains as part of the
proposed works. The proposed works do include underground works. However,
these works are not in the proximity of any known burial grounds, therefore the
probability of human remains being disturbed is low.

Article 44 (Crown Rights)

At ExQ2 CA.2.1. the ExA asked the applicant to confirm if plot 12/30 of the Land
Plans [REP6b-007] did not change the applicant’s position in relation to Crown Land
and, as such, if the Article required any redrafting. The applicant did state that was
keeping the position in relation to plot 12/30 under review. However, in any event,
the applicant stated that the article as drafted would have the effect of confirming
the underlying position that the applicant could not exercise power of compulsory
acquisition against any Crown interest without the consent of the relevant party.

Having reviewed the information submitted, the ExA agrees with the applicant’s
view, and therefore recommends that Article 44 remains in the dDCO dDCO [REP5-
002/003], particularly in light of new subsaoil rights being required in relation to plot
12/30, as a result of the Change Application.

Requirement 12 Landscape and ecological management plan (LEMP)
Part 1, Schedule 2 (Requirements)

Although the ExA concluded that the applicant has adequately considered impacts
on landscape components and character, including potential impacts on views,
having considered the exact wording proposed by the applicant and taking into
consideration the discussions held on this topic at ISH8, the ExA proposes that the
wording of Requirement 12 Landscape and ecological management plan (LEMP)
Part 1, Schedule 2 (Requirements) is strengthened as to provide additional clarity
and certainty in relation to the LEMP and how it provides detail on how the
proposed measures are secured for the lifetime of the proposed development, while
removing any dubiousness around whether hedgerows are included or not when it
refers to landscaping.

Requirement 13(2) (Implementation and maintenance of landscaping)
Part 1, Schedule 2 (Requirements)

Following from ISH4 and then in [PD-010], the ExA requested the applicant to
consider adding “or used” to Requirement 13(2) (Implementation and maintenance
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6.4.18.

6.4.19.

6.4.20.

of landscaping) to read: “(2) Any tree or shrub planted or used as part of an
approved landscaping management scheme that, within a period of five years after
planting, is removed, dies or becomes, in the opinion of the relevant planning
authority, seriously damaged or diseased must be replaced in the first available
planting season with a specimen of the same species and size as that originally

planted”.

The applicant states in its response in [REP6-022] that, as per its response to ISH4-
01 [REP5-036], since all landscaping works must be carried out in accordance with
the LEMP and since the Outline LEMP [REP5-020/021] has been updated to more
explicitly commit to replacing any existing planting, relied upon for mitigation, that is
damaged, diseased or removed/dead within 5 years of operation, the applicant
believes, on that basis that no amendment of Requirement 13(2) is necessary.

Having reviewed the information submitted and considered the applicant’s
response, the ExA is of the view that, for clarity and completeness purposes, the
proposed change should be included in the DCO in order to ensure that any trees or
shrub used for the approved landscaping management scheme will be considered
under Requirement 13 and also to ensure that the role of the relevant planning

authority is not disputed.

PROPOSED CHANGES AFTER THE CLOSE OF THE EXAMINATION

In light of the ExA’s conclusions as set out above in relation to the changes during
the examination and the DCO matters of contention and objections outstanding, the
ExA proposes the following further changes to the dDCO [REP9-005/006].

Table 3: DCO Provisions and ExA’s reasoning on proposed changes after close of

examination

Provision

Article 34 (Removal
of Human remains)

Delete: Article 34 —
removal of human
remains

Why the change is

necessary

The inclusion of this
article is not justified as
it is unlikely that the
proposed development
will encounter human
remains as part of the
proposed works

Requirement 12
Landscape and
ecological
management plan
(LEMP)

Add to 12(2): “details
relevant for the phase of
works in relation to” to
read: “The LEMP must
include details relevant
for the phase of works in
relation to”

For clarity purposes and
to ensure that details of
the LEMP accurately

reflect each stage of the
proposed development.

Requirement 12
Landscape and
ecological
management plan
(LEMP)

Add to 12 to read:

(d) how the landscaping
and ecology measures
will be managed,
maintained, and
monitored during the

For clarity purposes and
to ensure that the LEMP
secures the need to
detail how the proposed
measures are secured
for the lifetime of the
proposed development,
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Provision

Change Why the change is
necessary

operational life of the
authorised development
to the date on which the
decommissioning and
restoration plan is
implemented pursuant
to requirement 5
(decommissioning and
restoration);

while removing any
dubiousness around
whether hedgerows are
included or not when it
refers to landscaping.

Requirement 12
Landscape and
ecological
management plan
(LEMP)

Requirement 12 to read:
12.—(1) No phase of the
authorised development
is to be commenced
until a LEMP covering
that phase which
accords with the outline
LEMP has been
submitted to and
approved by the
relevant planning
authority.

(2) The LEMP must
include details relevant
for the phase of works in
relation to —

(a) the method of
protection of existing
landscape features and
habitats during the
construction, operation
and decommissioning
stage of the authorised
development;

(b) habitat creation,
including all new native
hedgerow planting,
replanting of any breaks
(gaps) in excess of 1
metre in existing native
hedgerows within the
Order limits adjacent to
the footpath and sowing
of wildflower seed along
the margins between the
footpath and the
hedgerow/security fence
boundaries;

(c) ongoing

management including

For clarity and sense
purposes and to ensure
that details of the LEMP
accurately reflect each
stage of the proposed
development.
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Provision

seasonal grazing regime
and other measures
including the annual
review of the need for
any additional mitigation
planning work, during
the lifetime of the
authorised development;

(d) how the
landscaping and
ecology measures will
be managed,
maintained, and
monitored during the
operational life of the
authorised development
to the date on which the
decommissioning and
restoration plan is
implemented pursuant
to requirement 5
(decommissioning and
restoration);

(e) atimetable for the
landscape management
of the land within the
Order limits during the
lifetime of the authorised
development; and

(f) landscaping details.

(3) The LEMP must be
implemented as
approved.

Change Why the change is
necessary

Requirement 13(2)
(Implementation and
maintenance of
landscaping) Part 1,
Schedule 2
(Requirements)

Add: “or used” to read:
“(2) Any tree or shrub
planted or used as part
of an approved
landscaping
management scheme
that, within a period of
five years after planting,
is removed, dies or
becomes, in the opinion
of the relevant planning
authority, seriously
damaged or diseased
must be replaced in the
first available planting
season with a specimen

for clarity and
completeness purposes,
the proposed change
should be included in
the DCO in order to
ensure that any trees or
shrub used for the
approved landscaping
management scheme
will be considered under
Requirement 13 and
also to ensure that the
role of the relevant
planning authority is not
disputed.
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6.5.

6.5.1.

6.5.2.

6.5.3.

6.5.4.

6.6.

6.6.1.

6.6.2.

6.6.3.

6.6.4.

Provision M Why the change is
s necessa

of the same species and
size as that originally
planted”

STATUTORY NUISANCE

The application is accompanied by a Statement of Statutory Nuisance (SSN) [APP-
167] in accordance with regulation 5(2)(f) of the Infrastructure Planning
(Applications: Prescribed Forms and Procedure) Regulations 2009).

The assessment of the potential for these matters to result in statutory nuisance has
considered the conclusions of the relevant assessments reported in the ES (Volume
6 of the DCO application) and taken into account the embedded and essential
mitigation measures secured via the dDCO [REP9-005/006]. These mitigation
measures seek to prevent, reduce or avoid impacts which have a potential to result
in statutory nuisance under Section 79(1) of the EPA.

The SSN concludes that it is not expected that the construction, operation or
decommissioning of the proposed development would cause a statutory nuisance.
Having reviewed the SSN, the ExA are content that the applicant has appropriately
identified the scope of potential nuisance sources from the construction, operation
and maintenance of the proposed development. The ExA agrees with this
conclusion.

Taking a precautionary approach to do this, Art. 8 of the dDCO contains a defence
to proceedings in respect of statutory nuisance of a type that is commonly provided
for in NSIPs. The drafting is based on other made DCOs. The ExA agrees that the
necessary steps to reduce the risk of nuisance events have been taken and that this
provision is an appropriate provision against circumstances where unforeseen but
unavoidable nuisance occurs.

CONCLUSIONS

Taking into consideration Section 120 of the Planning Act, the ExA have considered
all versions of the dDCO and considered the degree to which the final dDCO
[REP9-005/006] has addressed outstanding matters.

The EXxA are satisfied that the Requirements set out in the final version of the dDCO
[REP9-005/006] provide mitigation for potential adverse effects identified in the ES
and sufficiently address the issues raised during the course of the Examination. The
recommended DCO (rDCO) is in Appendix D and reflects the changes include in
Table 3.

Taking all matters raised in this chapter and all matters relevant to the DCO raised
in the remainder of this Report fully into account, if the SOSESNZ is minded to make
the Order, the ExA recommend it should be made in the form set out in Appendix

D.

The EXA considers that the rDCO includes Requirements that are necessary,
relevant to planning, relevant to the development to be consented, enforceable,
precise, and reasonable in line with the NPS EN1 (Paragraph 4.1.16).
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71.

7.1.1.

7.1.2.

7.2.

7.21.

7.2.2.

7.2.3.

7.24.

7.2.5.

SUMMARY OF FINDINGS, CONCLUSIONS AND
RECOMMENDATIONS

INTRODUCTION

This chapter summarises the ExA’s conclusions arising from the report and sets out
the primary recommendation to the Secretary of State for Energy Security and Net
Zero.

On 22 January 2025 the Environment Agency updated its National Flood Risk
Assessment. Due to the Examination having closed on the 23 January 2025, the
ExA has not taken into account this update, but the Secretary of State for Energy
Security and Net Zero (SOSESNZ) may wish to consider it.

SUMMARY OF FINDINGS AND CONCLUSIONS

The ExA’s conclusions are subject to the provisions of the recommended
Development Consent Order in Appendix D. With the mitigation secured by the
recommended Development Consent Order (rDCO) in Appendix D, the adverse
impacts arising from the proposed development, and cumulatively with other
developments, would be unlikely to outweigh its benefits.

The ExA has considered the proposed development against s104 of the Planning
Act 2008 as finds it is within the scope of the Overarching National Policy Statement
for Energy, the National Policy Statement for Renewable Energy Infrastructure and
the National Policy Statement for Electricity Networks Infrastructure. Consequently,
these are relevant National Policy Statements and have effect. The ExA finds no
evidence that s104(4) to (8) of the Planning Act 2008 apply and, as required by
s104(3), concludes that the application should be decided in accordance with the
relevant National Policy Statements.

As the ExA noted in Chapter 4 above, the urgent need for low carbon energy is
established in relevant National Policy Statements and the proposed development
would assist in its timely delivery. In relation to s104(2) and s104(3) of the Planning
Act 2008, the ExA concludes that making the rDCO would be in accordance with the
relevant National Policy Statements, relevant development plans, and other relevant

policy.

In reaching the above conclusions, the ExA has had regard to the Local Impact
Reports produced by Darlington Borough Council, Stockton-on-Tees Borough
Council and Durham County Council. The ExXA has also had regard to all matters
that it considered to be both important and relevant in reaching its conclusions. The
ExA have considered relevant legislation and guidance.

The ExA has had regard to the applicant’s Habitats Regulations Assessment
Screening Report and Natural England’s comments. Whilst the SOSESNZ is the
competent authority under the Conservation of Habitats and Species Regulations
2017, and will make the definitive assessment, the ExA concludes that the proposed
development would not be likely to give rise to adverse effects on the integrity of
European Sites. The ExA finds that there is sufficient information for the SOSESNZ
to enable undertaking of an appropriate assessment and to fulfil its duty under the
requirements under the Conservation of Habitats and Species Regulations 2017.
The EXA sees no reason for Habitats Regulations Assessment matters to prevent
the making of the Development Consent Order.
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7.2.6.

7.2.7.

7.2.8.

7.2.9.

7.2.10.

With regard to designated heritage assets and in consideration of Regulation 3 of
the Infrastructure Planning (Decisions) Regulations 2010 (Decisions Regulations),
the ExA has found the proposed development would result in less than substantial
harm to designated heritage assets. However, those harms are outweighed by the
very great public benefit from the provision of low carbon energy to meet the need
identified in NPS EN-1 and by the other benefits of the application as summarised in
Chapter 4.

In terms of biodiversity and considering Regulation 7 of the Decisions Regulations,
the ExA has had regard to the United Nations Environmental Programme
Convention on Biological Diversity of 1992 and is satisfied that biodiversity,
ecological and nature conservation issues have been adequately assessed and the
requirements of NPS EN-1 are met. Furthermore, the ExA considers the Biodiversity
Net Gain arising from the proposed development would enhance biodiversity, as
well as assist in enhancing ecological and nature conservation effects. As such, it
considers that it has fulfilled its biodiversity duty in accordance with the Natural
Environment and Rural Communities Act 2006.

In relation to the application for Compulsory Acquisition (CA) and Temporary
Possession (TP) powers, the ExA concluded that:

= The application site has been appropriately selected;

= All reasonable alternatives to CA have been explored;

= The applicant would have access to the necessary funds and the dDCO
provides a clear mechanism whereby the necessary funding can be guaranteed;

= There is a clear need for all the land included in the Book of Reference (BoR) to
be subject to CA or TP;

= There is a need to secure the land and rights required to construct, operate and
maintain the proposed development within a reasonable timeframe, and the
proposed development represents a significant public benefit to weigh in the
balance;

= The private loss to those affected has been mitigated through the selection of
the land;

= The minimisation of the extent of the rights and interests proposed to be
acquired and the inclusion, where relevant, of protective provisions in favour of
those affected;

= Thatin all cases relating to individual objections and issues that CA and TP is
justified to enable implementation of the proposed development;

= The powers sought satisfy the conditions set out in s122 and s123 of the
PA2008 as well as the CA Guidance.

The ExA has had regard to the provisions of the Human Rights Act 1998. In some
cases, there would be interference with private and family life and home in
contravention of Article 8, and interference in the peaceful enjoyment of
possessions in contravention of Article 1 of the First Protocol of the Human Rights
Act 1998. In relation to Article 6 (entitlement to a fair and public hearing), the
Examination has ensured a fair and public hearing. The weight of national policy in
favour of the proposed development and the wider public interest qualifies any
interference with the human rights affected. The ExA finds that any interference with
human rights arising from implementation of the proposed development would be
proportionate and strike a fair balance between the rights of the individual and the
public interest.

The EXA has had regard to the Public Sector Equality Duty (PSED). The ExA finds

no harm to the interests of persons who share a protected characteristic or have
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7.211.

7.3.
7.3.1.

7.4.
7.4.1.

7.4.2.

any adverse effect on the relationships between such persons and persons who do
not share a protected characteristic. The ExA have found no breach of the PSED.

The EXA concludes that there is a compelling case in the public interest for the
powers sought and that the benefits of the proposed development outweigh the
harm to heritage assets, the adverse visual and adverse landscape effects and the
loss of BMV.

MATTERS WHICH THE SoS MAY WISH TO CONSIDER

In relation to the Northern Powergrid and its position in relation to the CA of land
and rights, as Northern Powergrid did not formally confirmed agreement with the
applicant and no formal withdrawal has been received, the SOSESNZ may wish to
seek an update as to whether Northern Powergrid is now content to withdraw its
representation.

RECOMMENDATION

The ExA’s findings and conclusions, which considered important and relevant
matters and all submissions, are set out in this report. The ExA complies with all
applicable legal duties and does not take account of any matters that are not
relevant to the recommendations. The ExA finds no important and relevant matters
that would individually or collectively lead to a different recommendation.

The EXxA considers that the proposed development meets the tests in s104 of the
Planning Act 2008. On that basis, the ExA recommend that the SOSESNZ makes
the Byer Gill Solar Development Consent Order in the form attached at Appendix D.
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APPENDIX A: ABBREVIATION LIST

Abbreviation | Reference

or acronym

AA Appropriate Assessment

AC Alternating Current

AEP Annual Exceedance Probability

ALC Agricultural Land Classification

ANCB Appropriate Nature Conservation Body

AP Affected Parties

Art. Article

ASI Accompanied Site Inspection

BESS Battery Energy Storage System

BMV Best and most versatile

BoR Book of Reference

BPC Bishopton Parish Council

BVAG Bishopton Villages Action Group

CA Compulsory Acquisition

CAH Compulsory Acquisition Hearing

CA Regs Infrastructure Planning (Compulsory Acquisition) Regulations 2010
(as amended)

CCTV Closed Circuit Television

CDP County Durham Plan

CEMP Construction Environmental Management Plan

CNP Critical national priority

CO2 Carbon dioxide

CPRE Campaign to Protect Rural England

CTMP Construction Traffic Management Plan

DAD Design Approach Document

DBC Darlington Borough Council

DC Direct Current

DCC Durham County Council

DCO Development Consent Order

dDCO Draft Development Consent Order

DEFRA Department for Environment, Food and Rural Affairs

DEMP Decommissioning Environmental Management Plan

DNO Distribution Network Operator

DLP Darlington Local Plan

EA Environment Agency

EEA European Economic Area

EIA Environmental Impact Assessment

EL Examination Library

EM Explanatory Memorandum

EPR The Infrastructure Planning (Examination Procedure) Rules 2010 (as
amended)

ES Environmental Statement

ExA Examining Authority
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Abbreviation | Reference

or acronym

ExQ1/2/3 The ExA’s first, second, third etc rounds of written questions
FRA Flood Risk Assessment

FZ Flood Zone

GSPM Great Stainton Parish Meeting

ha Hectare(s)

HE Historic England

HGV Heavy goods vehicle

HRA Habitats Regulations Assessment

IAPI Initial Assessment of Principal Issues

IEMA Institute of Environmental Management and Assessment
IP Interested Party

ISH Issue Specific Hearing

km Kilometres

kV Kilovolt

LCA Landscape Character Area

LEMP Landscape and Ecology Management Plan

LIR(s) Local Impact Report(s)

LLFA Lead Local Flood Authority

LNR Local Nature Reserve

LRN Local Road Network

LSE Likely Significant Effects

L&V Landscape and Visual

LVIA Landscape and Visual Impact Assessment

LWS Local Wildlife Sites

MMP Materials Management Plan

m Metre

MW Megawatts

MWp Megawatts peak

NE Natural England

NGN Northern Gas Networks Limited

NMU(s) Non-Motorised User(s)

NPG Northern Power Grid

NPPF National Planning Policy Framework

NPS(s) National Policy Statement(s)

NPS EN-1 Overarching National Policy Statement for Energy
NPS EN-3 National Policy Statement for Renewable Energy Infrastructure
NPS EN-5 National Policy Statement for Electricity Networks Infrastructure
NRSWA New Road and Streetworks Acts

NSIP(s) Nationally Significant Infrastructure Project(s)

NWL Northumbrian Water Limited

oCEMP Outline Construction Environmental Management Plan
OFH Open Floor Hearing

PA2008 Planning Act 2008 (as amended)

PEIR Preliminary Environmental Information Report

PINS Planning Inspectorate

PM Preliminary Meeting
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Abbreviation

Reference

or acronym
PPV Peak Particle Velocity

PRoW Public Rights of Way

PSED Public Sector Equality Duty

PV Photovoltaic

PWS Public Water Supplies

rDCO The ExA’s recommended Development Consent Order
RIES Report on the Implications for European Sites
RPC Redmarshall Parish Council

RR Relevant Representations

S Section

SAC Special Area of Conservation

SBC Stockton-on-Tees Borough Council

SoCG Statement of Common Ground

SoR Statement of Reasons

SoS Secretary of State

SoSESNZ Secretary of State for Energy Security and Net Zero
SoTLP Stockton on Tees Local Plan

SNRR Strategic northern relief road

SPA Special Protection Area

SRN Strategic Road Network

SRMP Soil Resources Management Plan

SSN Statement of Statutory Nuisance

SSSI Site of Special Scientific Interest

SU(s) Statutory Undertakers

SBC Stockton-on-Tees Borough Council SBC
SUDS Sustainable Drainage Systems

TIN Technical Information Note

TP Temporary Possession

TVCA Tees Valley Combined Authority

UKCP18 United Kingdom Climate Projections 2018
UsSlI Unaccompanied Site Inspection

WFD Water Framework Directive

WMS Written Ministerial Statement

WR Written Representation

Zol Zone of Influence

APPENDIX A: THE EXAMINATION
REPORT TO THE SECRETARY OF STATE: BYERS GILL

(A:3)




APPENDIX B: KEY LEGISLATION AND POLICY
LEGISLATION

Key relevant legislation (including any amendments)

Human Rights Act 1998

The consideration of the land rights powers requested by the applicant can engage various
relevant articles under the Human Rights Act 1998.

Climate Change Act 2008

The Climate Change Act 2008 establishes statutory climate change projections and carbon
budgets. The Climate Change Act 2008 (2050 Target Amendment) Order 2019 came into
force on 27 June 2019 and changed the Government’s target for reducing greenhouse gas
emissions by 2050 from at least 80% to 100% compared to 1990 levels.

Other key relevant legislation

Acquisition of Land Act 1981

Air Quality (England) Regulations 2000

Air Quality Standards Regulations 2010 (as amended)

The Air Quality (Amendment of Domestic Regulations) (EU Exit) Regulations 2019
Ancient Monuments and Archaeological Areas Act 1979

Building Act 1984 and the Building Regulations 2010

Carbon Budget Order 2021

Climate Change Act 2008 (Credit Limit) Order 2021

Commons Registration Act 1965

Conservation of Habitats and Species Regulations 2017 (as amended) and the
Conservation of Offshore environment Habitats and Species Regulations 2017 (as
amended) ('the Habitats Regulations')

o The Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 2019
Contaminated Land (England) (Amendment) Regulations 2012 (‘Contaminated Land
Regulations’)

Control of Pollution Act 1974

Compulsory Purchase Act 1965

Compulsory Purchase (Vesting Declarations) Act 1981

Countryside and Rights of Way Act 2000

Equality Act 2010

Electricity Act 1989

The Environment Act 1995

Environment Act 2021

Environment (Amendment etc.) (EU Exit) Regulations 2019

Environmental Damage (Prevention and Remediation) (England) Regulations 2015
Environment (Miscellaneous Amendments) (EU Exit) Regulations 2020
Environmental Permitting (England and Wales) Regulations 2016

Environmental Protection Act 1990

Environmental Noise (England) Regulations 2006 (as amended)

Environmental Permitting (England and Wales) Regulations 2016

Environmental Permitting (England and Wales) (Amendment) (EU Exit) Regulations 2019
European Commission Circular Economy Package Environmental Protection Act 1990
European Landscape Convention (ELC) (Council of Europe, 2016) Hedgerow Regulations
1997
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Key relevant legislation (including any amendments)

Flood Risk Regulations 2009

Flood and Water Management Act 2010

Groundwater (Water Framework Directive) (England) Direction 2016
Hazardous Waste (England and Wales) Regulations 2005

Health and Safety at Work etc. Act 1974

Health and Social Care Act 2012

The Hedgerows Regulations 1997

Highways Act 1980

Human Rights Act 1998

The Infrastructure Planning (Decisions) Regulations 2010

The Infrastructure Planning (Environmental Impact Assessment) Regulations 2017
Land Drainage Act 1991

Levelling Up and Regeneration Act 2023

Localism Act 2011

Marine and Costal Access Act 2009

National Parks and Access to the Countryside Act 1949

National Parks and Access to the Countryside Act 2000

Natural Environment and Rural Communities Act 2006
Neighbourhood Planning Act 2017

Noise Insulation Regulations 1975

The Planning Act 2008

Planning (Hazardous Substances) Act 1990

Planning (Listed Buildings and Conservation Areas) Act 1990
Pollution Prevention and Control Act 1999

Protection of Badgers Act 1992

Town and Country Planning Act 1990

Waste (England and Wales) Regulations 2011

Waste Electrical and Electronic Equipment Regulations 2013
Water Abstraction and Impounding (Exemptions) Regulations 2017
Water Act 2003

Water Act 2014

Water Framework Directive (2000/60/EC)

Water Framework Directive (Standards and Classification) Directions (England and
Wales) 2015

Water Environment (Water Framework Directive) (England and Wales) Regulations 2017
Water Industry Act 1991

Water Resources (Abstraction and Impounding) Regulations 2006
Water Resources Act 1991

Water Supply (Water Quality) Regulations 2018

Wild Mammals (Protection) Act 1996

Wildlife and Countryside Act 1981
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NATIONAL POLICY AND GUIDANCE

Key relevant national policy and guidance

Overarching National Policy Statement for Energy (NPS EN-1) (dated November 2023,
designated on 17 January 2024)

NPS EN-1 sets out the need for new nationally significant electricity infrastructure and the
Critical National Priority for low carbon infrastructure, including solar photovoltaic electricity
generating stations. It sets out general principles and generic impacts to be considered in
considering applications for energy Nationally Significant Infrastructure Projects (NSIPs). All
other energy National Policy Statements sit under the policy framework that it provides.

National Policy Statement for Renewable Energy (NPS EN-3) (dated November 2023,
designated on 17 January 2024)

NPS EN-3 details assessment criteria specific to different types of renewable energy
infrastructure, including energy from solar photovoltaic electricity generating stations. The
assessment criteria for energy from solar photovoltaic generation proposals include impacts
relating to site selection and design, climate change, biodiversity, landscape and visual,
cultural heritage, traffic, and noise and vibration.

National Policy Statement for Electricity Networks Infrastructure (NPS EN-5) (dated
November 2023, designated on 17 January 2024)

NPS EN-5, amongst other things, provides policy for underground electricity distribution
systems that constitute Associated Development to a solar photovoltaic NSIP.

A Green Future: Our 25 Year Plan to Improve the Environment (HM Government, 2018)
Air Quality Strategy (2023)

British Energy Security Strategy (2022)

Build Back Better: Our Plan for Growth (HM Treasury, 2021)

The Clean Growth Strategy: Leading the Way to a Low Carbon Future (DBEIS, 2017)
Clean Growth Strategy (2018)

Clean Power 2030 Action Plan (13 December 2024)

Energy White Paper: Powering our Net Zero Future (2020)

Environmental Improvement Plan (DEFRA 2023)

The Glasgow Pact (2021)

A Green Future: Our 25 Year Plan to Improve the Environment (HM Government, 2018)
Industrial Decarbonisation Strategy (2021)

The Kyoto Protocol (1997)

National Infrastructure Strategy (2020)

National Planning Policy Framework (2023)

Net-Zero Growth Plan (2023)

Net Zero Strategy: Build Back Greener (2022)

Noise Policy Statement for England (2010)

The Paris Agreement (2015)

The Sixth Carbon Budget — The UK’s path to Net Zero (CCC, 2020)

Powering Up Britain - Energy Security Plan (2023)

Written Ministerial Statement (WMS) ‘Solar and Protecting our Food Security and Best
Most Versatile (BMV) Land (May 2024)
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LOCAL POLICY

Local authority

Key relevant local policy

Darlington
Borough
Council

Darlington Local Plan 2016-2036 (Local Plan)

Policy SD1 Presumption in Favour of Sustainable Development
Policy SH1 Settlement Hierarchy

Policy DC1 Sustainable Design Principles and Climate Change
Policy DC2 Flood Risk and Water Management

Policy DC3 Health and Wellbeing

Policy DC4 Safeguarding Amenity

Policy DC5 Skills and Training

Policy E4 Economic Development in the Open Countryside
Policy ENV1 Protecting, Enhancing and Promoting Darlington’s Historic
Environment (Strategic Policy)

Policy ENV3 Local Landscape Character (Strategic Policy)
Policy ENV4 Green and Blue Infrastructure (Strategic Policy)
Policy ENV5 Green Infrastructure Standards

Policy ENV7 Biodiversity and Geodiversity and Development (Strategic
Policy)

Policy ENV8 Assessing a Development’s Impact on Biodiversity

Policy IN1 Delivering a Sustainable Transport Network (Strategic Policy)
Policy IN2 Improving Access and Accessibility (Strategic Policy)

Policy IN3 Transport Assessments and Travel Plans

Policy IN4 Parking Provision including Electric Vehicle Charging

Policy IN5 Airport Safety

Policy IN9 Renewable Energy Infrastructure

Policy IN10 Supporting the Delivery of Community and Social
Infrastructure

Policy MWC4 Safeguarding of Minerals Resources from Sterilisation

The Darlington Landscape Character Assessment (2015)

Stockton-on-
Tees Borough
Council

Stockton-on-Tees Borough Council Local Plan

Policy SD1 - Presumption in favour of Sustainable Development
Policy SD2 — Strategic Development Needs

Policy SD5 - Natural, Built and Historic Environment

Policy SD8 — Sustainable Design Principles

Policy ENV 2 - Renewable and Low Carbon Energy Generation
Policy ENV4 - Reducing and Mitigating Flood Risk
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Local authority

Key relevant local policy

Policy ENV5 — Preserve, Protect and Enhance Ecological Networks,
Biodiversity and Geodiversity

Policy ENV6 - Green Infrastructure, Open Space, Green Wedges and
Agricultural Land

Policy ENV7 — Ground, Air, Water, Noise and Light Pollution

Policy HE2 — Conserving and Enhancing Stockton’s Heritage Assets

Durham County
Council

County Durham Plan
CDP Policy 10 — Development in the countryside

CDP Policy 14 — Best and Most Versatile Agricultural Land and Soil
Resources

CDP Policy 21 — Delivering Sustainable Transport
CDP Policy 24 — Provision of Transport Infrastructure
CDP Policy 26 — Green Infrastructure

CDP Policy 28 — Safeguarded Areas

CDP Policy 31 — Amenity and Pollution

CDP Policy 33 — Renewable and Low Carbon Energy
CDP Policy 35 — Water Management

CDP Policy 39 — Landscape

CDP Policy 40 — Trees, Woodlands and Hedges
CDP Policy 41 — Biodiversity and Geodiversity

CDP Policy 42 — Internationally Designated Sites

CDP Policy 43 — Protected Species and Nationally and Locally Protected
Sites

CDP Policy 44 — Historic Environment
CDP Policy 56 — Safeguarding Mineral Resources

Tees Valley
Combined
Authority

Tees Valley Joint Minerals and Waste Development Plan Document
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CA

C.1.1

C1.2

CA1.3

C14

CA1.5

C1.6

CA.7

C1.8

C1.9

APPENDIX C: FINDINGS AND CONCLUSIONS IN RELATION
TO HABITATS REGULATIONS ASSESSMENT

INTRODUCTION

This Appendix sets out the Examining Authority’s (ExA’s) analysis and conclusions
relevant to the Habitats Regulations Assessment (HRA). This will assist the
Secretary of State for Energy Security and Net Zero (SoOSESNZ), as the competent
authority, in performing their duties under The Conservation of Habitats and Species
Regulations 2017 (‘The Habitats Regulations’)

In accordance with the precautionary principle embedded in The Habitats
Regulations, consent for the proposed development may be granted only after
having ascertained that it will not adversely affect the integrity of European sites and
no reasonable scientific doubt remains (CJEU Case C-127/02 Waddenzee 7
September 2004).

For the purpose of this report, in line with The Habitats Regulations and relevant
Government policy, the term ‘European sites’ includes Special Areas of
Conservation (SAC), candidate SACs, proposed SACs, Special Protection Areas
(SPA), potential SPAs, listed and proposed Ramsar sites and sites identified or
required as compensatory measures for adverse effects on any of these sites.

Policy considerations and the legal obligations under The Habitats Regulations are
described in Chapter 2 of this Report.

The ExA has been mindful throughout the examination of the need to ensure that
the SOSESNZ has such information as may reasonably be required to carry out their
duties as the competent authority. We have sought evidence from the applicant and
the relevant Interested Parties (IPs), including Natural England (NE) as the
Appropriate Nature Conservation Body (ANCB), through written questions and

ISHs.

REIS AND CONSULTATION

The applicant set out its assessment in Environmental Statement Appendix 6.5
Habitats Regulations Assessment No Significant Effects Report (HRA Report) [APP-
130]. NE’s RR [RR-373] stated agreement with the applicant’s conclusions with
regard to the European sites assessed and their qualifying features. No other
evidence or comment against this was submitted by any other party, and therefore
the ExA decided that a Report on the Implications for European Sites (RIES)
compiling HRA-relevant information would not be required.

PROPOSED DEVELOPMENT DESCRIPTION AND HRA IMPLICATIONS
The proposed development is described in Chapter 1 of this Report.

The spatial relationship between the Order Limits of the proposed development and
European sites is shown in figure 6.1 of the HRA Report [APP-130].

The proposed development is not directly connected with, or necessary to, the
management of a European site.
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C.2.2

C.23

C.24

C.25

The applicant’s assessment of effects is presented in the following application
document(s):

= Environmental Statement Appendix 6.5 Habitats Regulations Assessment No
Significant Effects Report (HRA Report) [APP-130]

During the examination, the applicant submitted a change request [AS-021] as
described in Chapter 1 of this Report. These changes were accepted by the ExA as
described in Chapter 1 of this Report.

The applicant did not identify any likely significant effects (LSE) on non-UK
European sites in European Economic Area (EEA) States in its HRA Report [APP-
130]. Only UK European sites are addressed in this Report. No such impacts were
raised for discussion by any IPs during the examination.

No matters of dispute were raised by the ExA or IPs including NE as the ANCB. NE
[RR-373] agreed with the conclusions of the HRA Report in its relevant
representation.

FINDINGS IN RELATION TO LIKELY SIGNIFICANT EFFECTS (LSE)

Under regulation 63 of The Habitats Regulations, the competent authority must
consider whether a development will have Likely Significant Effects (LSE) on a
European site, either alone or in combination with other plans or projects. The
purpose of the LSE test is to identify the need for an ‘appropriate assessment’ (AA)
and the activities, sites or plans and projects to be included for further consideration
in the AA.

The European sites and qualifying features that were considered in the applicant’s
assessment of LSE are presented in section 4 of the HRA Report [APP-130]. The
applicant’s HRA Report sets out the methodology applied to determining what would
constitute a ‘significant effect’ in section 3.

LSE FROM THE PROPOSED DEVELOPMENT ALONE

The applicant identified potential impacts of the proposed development considered
to have the potential to result in likely significant effects (LSE) alone in sections 4.3,
4.4 and 4.4 of the HRA Report [APP-130].

The applicant’s HRA Report concluded no LSE from the proposed development
alone on any of the qualifying features of:

= Teesmouth and Cleveland Coast SPA
= Teesmouth and Cleveland Coast Ramsar and proposed Ramsar
= Thrislington SAC.

Table 1 and Table 2 of the HRA Report [APP-130] identify the qualifying features of
the sites listed above and explain why there is no impact pathway for effect to each
of these features. The reasoning provided includes:

= that the proposed development is located too far (over 5km at the nearest point)
from the sites to lead to any potential impact pathways

= no functionally linked land was identified on site through site surveys (breeding
and overwintering bird surveys and phase 1 habitat survey)

= areas where waterbird assemblages were surveyed are avoided with buffers
actively maintained in accordance with the Construction Environmental
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Management Plan (CEMP) and Landscape and Ecology Management Plans
(LEMP) for water resources
= any potential operational impacts would be passive

Durham County Council [REP1-025] queried whether nutrient neutrality was
relevant to the potential impacts to the Teesmouth and Cleveland Coast SPA and
Ramsar sites. The applicant [REP3-007] confirmed that issues pertaining to nutrient
neutrality are not considered to be relevant to the proposed development as agreed
with NE. On this basis, Durham County Council [REP5-028; REP8-028] agreed it
was content nutrient neutrality impacts were not relevant to this scheme.

No further matters were disputed by IPs or the ANCB. NE [RR-373; REP2-055]
agreed with the conclusions of the screening assessment and that there would be
no likely significant effects on any identified sites or features.

LSE FROM THE PROPOSED DEVELOPMENT IN COMBINATION

The applicant addressed potential in-combination effects arising from the proposed
development within section 5 of the HRA Report [APP-130] which sets out the
methodology applied. The methodology includes assessment of cumulative
developments within 10km of the proposed development where there is potential for
spatial and temporal overlapping.

The other plans and projects included in the in-combination assessment are set out
in Table 3 of the HRA Report [APP-130]. NE [RR-373; REP2-055] confirmed
agreement with the identified cumulative developments.

No in-combination LSE have been identified for the sites and qualifying features
where LSE were excluded from the proposed development alone. In-combination
effects have been excluded because the implementation of best practice measures
through the CEMP would minimise any potential impacts and therefore, there would
be no impact pathway that would combine with the identified cumulative schemes.

Embedded measures included in the CEMP to minimise potential impacts include
avoidance and retention of ecological features. The creation of biodiversity
enhancement areas is also referenced in the HRA Report however, as this is an
enhancement, the ExA does not consider this a matter of mitigation.

The EXA is satisfied that all plans and projects with potential to result in in-
combination effects together with the proposed development have been identified
and considered by the applicant.

LSE ASSESSMENT OUTCOMES

The sites for which the applicant concluded no LSE would occur from either the
project alone or in combination with other projects and plans are presented in
section 6 of the HRA Report [APP-130].

NE confirmed agreement on the conclusions of the screening assessment at
Deadline 2 [REP2-055]. The applicant’s conclusions of potential LSE on the
European sites and their qualifying features considered were not disputed by any
IPs during the examination.
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The EXA is satisfied, on the basis of the information provided, that the correct
impact-effect pathways on each site have been assessed and is satisfied with the
approach to the assessment of alone and in-combination likely significant effects.

The conservation objectives for the sites and features identified above are set out in
section 3.2 of the applicant's HRA Report [APP-130].

Paragraph 4.3.5 sets out the conservation objectives of the Teesmouth and
Cleveland Coast SPA. HRA Report paragraph 4.4.2 states that as the features of
the Teesmouth and Cleveland Coast Ramsar are also features of the SPA and
therefore the conservation objectives are the same.

HRA Report paragraph 3.2.2 identifies the conservation objectives for natural
habitats which applies to Thrislington SAC.

The conservation objectives were not disputed by IPs.

The proposed development is not directly connected with, or necessary to, the
management of a European site, and therefore the implications of the project with
respect to adverse effects on potentially affected sites must be assessed by the
SoS.

Three European sites and their qualifying features were considered in the
applicant’s assessment of LSE: Teesmouth and Cleveland Coast SPA, Teesmouth
and Cleveland Coast Ramsar and proposed Ramsar and Thrislington SAC. No LSE
were identified for these sites both from the proposed development alone and in-
combination with other plans or projects.

The methodology of the applicant’s screening for LSE on European sites was
subject to one query, however, the sites and features for which LSE were identified
were not disputed by any IP. The EXA is satisfied that the correct European sites
and qualifying features have been identified for the purposes of assessment, and
that all potential impacts which could give rise to significant effects have been
identified.

The ExA’s findings are that, AEol on Teesmouth and Cleveland Coast SPA,
Teesmouth and Cleveland Coast Ramsar and proposed Ramsar and Thrislington
SAC from the proposed development when considered alone or in-combination with
other plans or projects can be excluded from the impact-effect pathways assessed.

APPENDIX C: HABITATS REGULATIONS ASSESSMENT (HRA)
REPORT TO THE SECRETARY OF STATE: BYERS GILL SOLAR (C:12)


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010139/EN010139-000304-6.4.6.5%20Environmental%20Statement%20Appendix%206.5%20Habitats%20Regulations%20Assessment%20No%20Significant%20Effects%20Report.pdf

APPENDIX D: THE RECOMMENDED DCO

APPENDIX D: THE RECOMMENDED DCO
REPORT TO THE SECRETARY OF STATE: BYERS GILL SOLAR (D:13)
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An application has been made to the Secretary aeSinder section 37 of the Planning Act
2008@)(“the 2008 Act”) in accordance with the Infrasttwe Planning (Applications: Prescribed
Forms and Procedure) Regulations 200@¢ an Order granting development consent.

The application was examined by the Examining Arth@ppointed by the Secretary of State
pursuant to Chapter 3 of Part 6 of the 2008 Act @antied out in accordance with Chapter 4 of
Part 6 of the 2008 Act and the Infrastructure PlagExamination Procedure) Rules 204)0(

(a) 2008 c.29. Parts 1 to 7 were amended by ChapiePart 6 of the Localism Act 2011 (c.20).
(b) S.I. 2009/2264, amended by S.l. 2010/602, S10%02, S.I. 2012/2732, S.I. 2013/522, S.I. 2013/%l. 2015/377, S.I.
2017/572; modified by S.I. 2012/1659.



The Examining Authority having considered the reprgations made and not withdrawn and the
application together with the accompanying docusientaccordance with section 83 of the 2008
Act, has submitted a report and recommendatiohg@ecretary of State.

The Secretary of State, having considered the septations made and not withdrawn, and the
recommendations and report of the Examining Authoriand taken into account the
environmental information in accordance with regala 4 of the Infrastructure Planning
(Environmental Impact Assessment) Regulations 20)17§s decided to make an Order granting
development consent for the development describéuki application with modifications which in
the opinion of the Secretary of State do not makg substantial changes to the proposals
comprised in the application.

The Secretary of State is satisfied that the ldedtified in the special category land plans amd th
book of reference as open space over which righisbe acquired compulsorily under this Order:

(@) when burdened with any new rights authorised tadmapulsorily acquired under this
Order, will be no less advantageous than it wasrbeb the persons in whom it is vested,
other persons, if any, entitled to rights of commother rights, and the public, and that,
accordingly, section 132(3) of the 2008 Act applaesd further that

(b) the identified open space land does not also farhgf a common or fuel or field garden
allotment, the rights authorised to be compulsadguired over the identified land under
this Order are being acquired for a temporary @igih possibly long-lived) purpose and
that, accordingly, section 132(4B) of the 2008 &lsb applies.

The Secretary of State, in exercise of the powengecred by sections 114, 115, 120, 122 and 123
of the 2008 Act, makes the following Order—

PART 1
PRELIMINARY

Citation and commencement

2—(1) This Order may be cited as the Byers Gill 8@avelopment Consent Order 20[¢] and
comes into force on [¢].

Interpretation

3—(1) In this Order except where provided otherwise—
“the 1961 Act” means the Land Compensation Act 1&61
“the 1965 Act” means the Compulsory Purchase A66();
“the 1980 Act” means the Highways Act 1980(
“the 1981 Act” means the Compulsory Purchase (Yigdiieclarations) Act 198f)(
“the 1984 Act” means the Road Traffic Regulatiort A884¢);
“the 1989 Act” means the Electricity Act 1989

(c) S.1.2010/103, amended by S.I. 2012/635.
(b) S.I.2017/572.

(c) 1961 c.33.

(d) 1965 c.56.

(e) 1980 c.66.

(f) 1981 c.66.

(g) 1984 c.27.

(h) 1989 c.29.



“the 1990 Act” means the Town and Country Planat19906);
“the 1991 Act” means the New Roads and Street WAdts1991p);
“the 2008 Act” means the Planning Act 20€)8(

“apparatus” has the same meaning as in Part 3{(strerks in England and Wales) of the
1991 Act except that, unless otherwise providedurither includes pipelines (and parts of
them), aerial markers, cathodic protection testtgoeld boundary markers, transformer
rectifier kiosks, electrical cables, telecommurimat equipment and electricity cabinets;

“arboricultural impact assessment” means the dootmertified as such by the Secretary of
State for the purposes of this Order under ar8€lécertification of plans, etc);

“archaeological management strategy” means the rdent certified as the archaeological
management strategy for the purposes of this Qudder article 37 (certification of plans,
etc);

“authorised development” means the developmentamsdciated development described in
Schedule 1 (authorised development) which is dgweémt within the meaning of section 32
of the 2008 Act;

“battery energy storage” means equipment usecstorage of electrical energy by battery;
“building” includes any structure or erection olygrart of a building, structure or erection;

“the book of reference” means the book of refererertified by the Secretary of State as the
book of reference for the purposes of the Ordeeuadicle 37 (certification of plans, etc);

“carriageway” has the same meaning as in the 1980 A
“CCTV" means a closed circuit television securiggtem;

“CEMP” means the construction environmental managermlans to be submitted pursuant to
requirement 4;

“commence” means to carry out any material opemai@s defined in section 155 of the 2008
Act) forming part of the authorised developmenteottihan the site preparation works (except
where stated to the contrary), and “commencemendl’ ‘@ommenced” must be construed
accordingly;

“CTMP” means the construction traffic managemenanpto be submitted pursuant to
requirement 6;

“date of final commissioning” means in respect atle phase of the authorised development
as approved under requirement 2 the date on wiasich phase of the authorised development
commences operation by generating electricity ooommercial basis but excluding the
generation of electricity during commissioning desting;

“definitive map and statement” has the same meaamgn Part Il of the Wildlife and
Countryside Act 1981);

“design approach document” means the documentiedrtdy the Secretary of State as the
design approach document for the purposes of thilerCunder article 37 (certification of
plans, etc);

“electronic transmission” means a communicationgnaitted—
(@) by means of an electronic communications netwark; o
(b) by other means but while in electronic form;

“Environment Agency” means the Environment Agencgyd aany successor in name or
function;

(a)
(b)

(9
(d)

1990 c.8.

1991 c.22. Section 49(3A) was inserted by sectidh(2) of the Local Transport Act 2008 (c.26). tBets 70(6), 74(7B),
74A(aa), and 88(6) were amended by section 40ndf Sthedule 1 to, the Traffic Management Act 2G028).

2008 c.29.

1981 c. 69.



“environmental masterplan” means the documentsfieeirtby the Secretary of State as such
for the purposes of this Order under article 3Ttifogation of plans, etc);

“environmental statement” means the document etiby the Secretary of State as the
environmental statement for the purposes of thideeOunder article 37 (certification of plans,
etc);

“footpath” and “footway” have the same meaningrathe 1980 AcH);
“highway” and “highway authority” have the same mieg as in the 1980 Adt;
“holding company” has the same meaning as in sedti®9 of the Companies Act 2008(

“inverter” means electrical equipment required emwert direct current power generated by
the solar panels to alternating current power;

“land plans” means the plans certified by the Secyeof State as the land plans for the
purposes of this Order under article 37 (certifarabf plans, etc);

“LEMP” means the landscape and ecological plaretsubmitted pursuant to requirement 12;

“location plan” means the plan certified by the i®@éary of State as the location plan for the
purposes of this Order under article 37 (certifaabf plans, etc);

“maintain” includes inspect, repair, adjust, altemnove, refurbish, reconstruct, replace and
improve any part of, but not remove, reconstructraplace the whole of, the authorised
development, and any derivative of “maintain” miistconstrued accordingly;

“National Grid” means National Grid Electricity Tramission Plc (Company Number
2366977) whose registered office is at 1-3 Stranddon, WC2N 5EH or any successor as a
licence holder within the meaning of Part 1 of 1889 Act;

“Order land” means the land shown on the land plaimh is within the limits of land to be
acquired or used and described in the book ofeatss;

“Order limits” means the limits shown on the lanthrs within which the authorised
development may be carried out and land acquirecsed;

“outline battery fire safety management plan” methes plan certified by the Secretary of
State as such for the purposes of this Order watdiete 37 (certification of plans, etc);

“outline CEMP” means the document certified by tBecretary of State as the outline
construction environmental management plan forpheoses of this Order in accordance
with article 37 (certification of plans, etc);

“outline CTMP” means the document certified by tBecretary of State as the outline
construction traffic management plan for the pugsosf the Order in accordance with article
37 (certification of plans, etc);

“outline DEMP” means the document certified by tBecretary of State as the outline
decommissioning environmental management plarhfoptrposes of this Order under article
37 (certification of plans, etc);

“outline LEMP” means the document certified by tBecretary of State as the outline
landscape and ecological management plan for theopes of this Order in accordance with
article 37 (certification of plans, etc);

“outline materials management plan” means the dectirvertified as such by the Secretary of
State for the purposes of this Order under ar8€lécertification of plans, etc);

“outline pollution and spillage response plan” medne document certified as such by the
Secretary of State for the purposes of this Ordeeuarticle 37 (certification of plans, etc);

“outline public rights of way management plan” medne document certified as such by the
Secretary of State for the purposes of this Ordeeuarticle 37 (certification of plans, etc);

(a)
(b)
©

“footpath” and “footway” are defined in sectio@®
“highway” is defined in section 328(1) for “higlay authority” see Section 1.
2006 c. 46.



“outline site waste management plan” means the meati certified as such by the Secretary
of State for the purposes of this Order underlar8 (certification of plans, etc);

“outline soil resource management plan” means tbeuchent certified as such by the
Secretary of State for the purposes of this Ordeeuarticle 37 (certification of plans, etc);

“owner”, in relation to land, has the same mearésgin section 7 (interpretation) of the
Acquisition of Land Act 198H);

“plot” means any plot as may be identified by refere to a number and which is listed in the
book of reference and shown on the land plans;

“public right of way” includes any public right efay that is added to the definitive map and
statement after the making of the Order;

“relevant highway authority” means the highway awitly for the area to which the provision
relates;

“relevant planning authority” means the local plsgnauthority for the area to which the
provision relates;

“requirement” means those matters set out in Sdbe?lfrequirements) and a reference to a
numbered requirement is a reference to the regeineset out in the paragraph of that Part of
that Schedule with the same number;

“site preparation works” means all or any of—

(c) environmental surveys, geotechnical surveys, iiteuarchaeological surveys and other
investigations for the purpose of assessing graanditions, demolition of buildings and
removal of plant and machinery;

(d) above ground site preparation for temporary faedifor the use of contractors;
(e) diversion and laying of services;

(f) the provision of temporary means of enclosure éedsscurity for construction;
(g) the temporary display of site notices or advertisets; or

(h) site clearance (including vegetation removal, dé&mwoal of existing buildings and
structures);

“solar panel” means a solar photovoltaic panelgtexsi to convert solar irradiance to direct
current electrical energy fitted to a mounted stre;

“special category land plans” means the plansfimitas such by the Secretary of State for
the purposes of this Order under article 37 (dedtiion of plans, etc);

“statutory undertaker” means any person fallinghimitsection 127(8) (statutory undertakers’
land) of the 2008 Act and includes a public comroations provider defined by section
151(1) (interpretation of chapter 1) of the Comneatibns Act 2003Y);

“street” means a street within the meaning of secti8 of the 1991 Act, together with land on
the verge of a street or between two carriagewand, includes any footpath or part of a
street;

“street authority” in relation to a street, has shene meaning as in Part 3 of the 1991 dct(

“street works, public rights of way and access plaeans the plan certified as such by the
Secretary of State for the purposes of this Ordeeuarticle 37 (certification of plans, etc)

“subsidiary” has the same meaning as in sectio® bi%he Companies Act 20@5(

“traffic authority” has the same meaning as in isecfl21A (traffic authorities) of the 1984
Act;

(a)
(b)
©

(d)

1981 c.67

2003 c. 21.

“street authority” is defined in section 49, wihizwas amended by paragraph 117 of Schedule 1 tinfifsstructure Act
2015 (c.7).

2006 c. 46.



“transformer” means a structure containing eleatriswitch gear serving to transform
electricity generated by the solar panels and itaplosind exported by the batteries to a higher
voltage;

“trees and hedgerows to be removed plan” meangldre appended to the arboricultural
impact assessment setting out the extent of tred@dgerows to be removed;

“undertaker” means RWE Renewables UK Solar anda§otimited (company registration
number 14539260) whose registered address is WinditliBusiness Park, Whitehill Way,
Swindon, Wiltshire, SN5 6PB;

“watercourse” includes all rivers, streams, ditchdmins, canals, cuts, culverts, dykes,
sluices, sewers and passages through which wates #xcept a public sewer or drain;

“work” means a work set out in Schedule 1 (autleatidevelopment); and

“working day” means any day other than a Saturdaynday or English bank or public
holiday; and

“works plans” means the plans certified by the 8eoy of State as the works plans for the
purposes of this Order in accordance with arti@lécrtification of plans, etc);

(2) All distances, directions, capacities and leng#ifsrred to in this Order are approximate and
distances between points on a work are taken todasured along that work.

(3) Any reference in this Order to a work identifiedthe number of the work is to be construed
as a reference to the work of that number authetigethis Order.

(4) In this Order “includes” must be construed withdmtitation unless the contrary intention
appears.

(5) References in this Order to any statutory bodyuidelthat body’s successor bodies as from
time to time have jurisdiction in relation to thetlaorised development.

(6) References in this Order to rights over land inelteferences to rights to do or restrain or to
place and maintain anything in, on or under lanéhahe airspace above its surface and to any
trusts or incidents (including restrictive covergrtb which the land is subject and references in
this Order to the imposition of restrictive covetsaare references to the creation of rights over
land which interfere with the interests or righfsanother and are for the benefit of land which is
acquired under this Order or over which rights emreated and acquired under this Order or is
otherwise comprised in this Order.

(7) All areas described in square metres in the boaokfefence are approximate.

PART 2
PRINCIPAL POWERS

Development consent etc. granted by the Order

4—(1) Subject to the provisions of this Order, imthg the requirements in Schedule 2
(requirements), the undertaker is granted developrr@nsent for the authorised development to
be carried out within the Order limits.

(2) Any enactment applying to land within or adjacenthiie Order limits has effect subject to
the provisions of this order.
Maintenance of authorised development

5—(1) The undertaker may at any time maintain thth@ised development, except to the
extent that this Order, or an agreement made uthe®rder, provides otherwise.



Operation of generating stations
6—(1) The undertaker is authorised to use and opéhat generating stations comprised in the
authorised development.

(2) This article does not relieve the undertaker of amguirement to obtain any permit or
licence under any other legislation that may beuireq from time to time to authorise the
operation of an electricity generating station.

Consent to transfer benefit of Order
7—(1) Except as otherwise provided in this Ordeg titovisions of this Order have effect
solely for the benefit of the undertaker.

(2) Subject to the powers of this Order, the undertakay with the written consent of the
Secretary of State—

(a) transfer to another person (“the transferee”) anglioof the benefit of the provisions of
this Order and such related statutory rights as beaggreed between the undertaker and
the transferee; and

(b) grant to another person (“the lessee”) for a pesiged between the undertaker and the
lessee any or all of the benefit of the provisiofishis Order and such related statutory
rights as may be so agreed.

(3) Where a transfer or grant has been made, refereamtiais Order to the undertaker, except in
paragraph (8), are to include references to thesteace or lessee.

(4) The consent of the Secretary of State is requisethke exercise of the powers of paragraph
(2) except where—

() the transferee or lessee is the holder of a licemoer section 6 (licences authorising
supplies etc.) of the 1989 Act;

(b) the transferee or lessee is a holding companylmidiary of the undertaker; or

(c) the time limits for claims for compensation in respof the acquisition of land or effects
upon land under this Order have elapsed and—

(i) no such claims have been made;
(i) any such claim has been made and has been compabarigvithdrawn;
(iii) compensation has been paid in full and final setlet of any such claim;

(iv) payment of compensation into court has taken platieu of settlement of any such
claim; or

(v) it has been determined by a tribunal or court ehpgetent jurisdiction in respect of
any such claim that no compensation is payable.

(d) The transfer or grant is made to-

(i) Northern Powergrid Holding Company (company regi&n number 03476201)
whose registered office is at Lloyds Court, 78 GBtseet, Newcastle Upon Tyne,
NE1 6AF for the purposes of undertaking Work Ndn)34, 5, and 6.

(5) Where the consent of the Secretary of State igetptired, the undertaker must notify the
Secretary of State in writing before transferrimgyaanting a benefit referred to in paragraph (2).

(6) The notification referred to in paragraph (5) nmatste—

(@) the name and contact details the person to whombémefit of the powers will be
transferred or granted;

(b) subject to paragraph (7), the date on which thestea will take effect;
(c) the powers to be transferred or granted,;

(d) pursuant to paragraph (9), the restrictions, litdedl and obligations that will apply to the
person exercising the powers transferred or graated

(e) where relevant, a plan showing the works or areaghich the transfer or grant relates.



(7) The date specified under paragraph (6)(b) musbeaarlier than the expiry of five working
days from the date of the receipt of the notifizati

(8) The notification given must be signed by the uralext and the person to whom the benefit
of the powers will be transferred or granted a<ifiee in that notification.

(9) Where the undertaker has transferred any beneffgrathe duration of any period during
which the undertaker has granted any benefit—

(a) the benefit transferred or granted (“the transteivenefit’) must include any rights that
are conferred, and any obligations that are imposgdirtue of the provisions to which
the benefit relates;

(b) the transferred benefit will reside exclusively wihe transferee or, as the case may be,
the lessee and the transferred benefit will natriferceable against the undertaker; and

(c) the exercise by a person of any benefits or riglisferred in accordance with any
transfer or grant is subject to the same restristidiabilities and obligations as would
apply under this Order if those benefits or righese exercised by the undertaker.

Disapplication and modification of legislative provsions

8—(1) The following provisions do not apply in retat to the construction of any work or the
carrying out of any operation required for the s of, or in connection with, the construction,
operation, maintenance or decommissioning of amygfahe authorised development—

(a) section 23 (prohibition on obstructions etc. in evaburses) of the Land Drainage Act
19916); and

(b) in so far as they relate to the temporary possessfoland, the provisions of the
Neighbourhood Planning Act 201j(

Defence to proceedings in respect of statutory nuace

9—(1) Where proceedings are brought under sectiq)88ummary proceedings by person
aggrieved by statutory nuisances) of the Envirortalerotection Act 199@j in relation to a
nuisance falling within paragraph (g) of sectiorf1j®f that Act (noise emitted from premises so
as to be prejudicial to health or a nuisance) miois to be made, and no fine is to be imposed,
under section 82(2) of that Act if—

(@) the defendant shows that the nuisance—

(i) relates to premises used by the undertaker foptingoses of or in connection with
the construction or maintenance of the authorisaegldpment and that the nuisance
is attributable to the carrying out of the authedislevelopment in accordance with a
notice served under section 60 (control of noise@mstruction sites), or a consent
given under section 61 (prior consent for work @mstruction sites) or 65 (noise
exceeding registered level), of the Control of &adh Act 19744d); or

(i) is a consequence of the construction maintenanceélecommissioning of the
authorised development and cannot reasonably hdeal;cor

(b) the defendant shows that the nuisance is a consegus the use of the authorised
development and cannot reasonably be avoided.

(2) Section 61(9) (prior consent for work on construetsites) or of the Control of Pollution
Act 1974 does not apply where the consent relatéiset use of premises by the undertaker for the
purposes of or in connection with the constructimoaintenance or decommissioning of the
authorised development.

(a8 1991 c.59. Section 23 was amended by paragrép{2)lof Schedule 22 to the Environment Act 19925}, paragraphs
25 and 32 of Schedule 2 to the Flood and Water Femant Act 2010 (c.29) and S.I. 2013/755.

(b) 2017 c.20.

(c) 1990 c.43.

(d) 1974 c.40. Section 61(9) was amended by Sect@nahd paragraph 15 of Schedule 3 to the EnvirotahBrnotection Act
1990 (c.25). There are other amendments to the Aef7#hich are not relevant to this Order.

10



PART 3
STREETS

Street works

10—(1) The undertaker may for the purposes of thbaiged development, enter on so much
of any of the streets specified in Schedule 3 étdreubject to street works) as is within the Order
limits and may—

(a) break up or open the street, or any sewer, draiarorel under it;
(b) drill, tunnel or bore under the street;

(c) place and keep apparatus under the street;

(d) maintain apparatus in the street, change its positr remove it;
(e) repair, replace or otherwise alter the surfacedractire of it; and

(f) execute any works required for or incidental to amyks referred to in sub-paragraphs
(a) to (e).

(2) The authority given by paragraph (1) is a statutagiit for the purposes of sections 48(3)
(streets, street works and undertakers) and 5p¢@pipition of unauthorised street works) of the
1991 Act.

(3) In this article “apparatus” has the same meanirigaas3 of the 1991 Act.

(4) Where the undertaker is not the street authofitg, grovisions of sections 54 (notice of
certain works) to 106 (index of defined expressjasfsthne 1991 Act apply to any street works
carried out under paragraph (1).

Application of the 1991 Act

11—(1) The provisions of the 1991 Act mentioned imgggaph (2) that apply in relation to the
carrying out of street works under that Act and eegulations made or code of practice issued or
approved under those provisions apply (with allessary modifications) in relation to—

(a) The carrying out of works under article 9 (streetks); and

(b) The temporary stopping up, temporary alteratioteorporary diversion of a street by the
undertaker under article 13 (temporary stoppin@fypublic rights of way);

whether or not the carrying out of the works or st@pping up, alteration or diversion constitutes
street works within the meaning of that Act.

(2) The provisions of the 1991 Ae)(are—
(@) subject to paragraph (3), section 55 (notice afiatadate of works);
(b) section 57 (notice of emergency works);
(c) section 60 (general duty of undertakers to co-dpgra
(d) section 68 (facilities to be afforded to streehauity);
(e) section 69 (works likely to affect other apparatuthe street);
() section 76 (liability for cost of temporary traffiegulation);
(g) section 77 (liability for cost of use of alternaixoute; and

(h) all provisions of that Act that apply for the puses of the provisions referred to in sub-
paragraphs (a) to (g).
(3) Section 55 of the 1991 Act as applied by paragk@ptinas effect as if references in section
57 of that Act to emergency works included a refeesto a stopping up, alteration or diversion
(as the case may be) required in a case of emergenc

(a) Sections 55, 57, 60, 68, and 69 were amendelebyraffic Management Act 2004 (c. 18).
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Power to alter layout, etc., of streets

12—(1) The undertaker may for the purposes of thaaiged development alter the layout of
or carry out any works in the street—

(@) in the case of the streets specified in columndR}the table in Part 1 (permanent
alteration of layout and maintained by the highwathority) of Schedule 4 (alteration of
streets) permanently in the manner specified gtim to that street in column 3; and

(b) in the case of the streets as specified in coluB)nof the table in Part 2 (temporary
alteration of layout) of Schedule 4 temporarilytiie manner specified in relation to that
street in column 3.

(2) Without prejudice to the specific powers conferreg paragraph (1), but subject to
paragraphs (3) and (4), the undertaker may, for pheposes of constructing, operating
maintaining or decommissioning the authorised dmekent, alter the layout of any street and,
without limitation on the scope of this paragrajbie, undertaker may—

(a) alter the level or increase the width of the cgeisay by reducing the width of any kerb,
footway, cycle track or verge within the street;

(b) alter the level of increase the width of any suetbkfootway, cycle track, or verge;
(c) reduce the width of the carriageway;
(d) make and maintain passing places; and

(e) alter, remove, replace and relocate any streetitfwen including bollards, lighting
columns, road signs and chevron signs.

(3) The undertaker must restore any street that has teegporarily altered under this Order to
the reasonable satisfaction of the street authority

(4) The powers conferred by paragraph (2)—
(a) are exercisable on the giving of not less than ékaaotice to the street authority; and

(b) are not to be exercised without the consent oftheet authority where that authority is a
public authority

(5) If a street authority which received an applicatfon consent under paragraph (4) fails to
notify the undertaker of its decision before thel efi the period of 6 weeks beginning with the
date on which the application was made, it is dettodave granted consent.

(6) Any application to which this article applies mustiude a statement that the provisions of
paragraph (5) apply to that application.

(7) Paragraphs (4), (5) and (6) do not apply whereutidertaker is the street authority for a
street in which the works are being carried out.

Construction and maintenance of altered streets

13—(1) The permanent alterations to each of the tstrepecified in Part 1 (permanent
alteration of layout and maintained by the highwathority) of Schedule 4 (alteration of streets)
to this Order must be completed to the reasonatilsfaction of the relevant highway authority
and, unless otherwise agreed by the relevant highauhority, the alterations including any
culverts, bunding or other structures laid under isupporting it must be maintained by and at the
expense of the undertaker for a period of 12 mofitiva their completion and from the expiry of
that period by and at the expense of the relevightlay authority.

(2) Where a footpath or bridleway is constructed atteoe diverted under this Order, the
constructed altered or diverted part of that highwaust be completed to the reasonable
satisfaction of the relevant highway authority andless otherwise agreed in writing with the
relevant highway authority, that part of the fodkpar bridleway including any culverts, bunding
or other structures laid under it or supportingnitst be maintained by and at the expense of the
undertaker for a period of 12 months from their ptetion and from the expiry of that period by
and at the expense of the relevant highway authorit
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(3) Subject to paragraph (4), the temporary alterattorsach of the streets specified in Part 2
(temporary alteration of layout) of Schedule 4 mhesttompleted to the reasonable satisfaction of
the street authority and the temporary alteratioost be maintained by and at the expense of the
undertaker.

(4) Those restoration works carried out pursuant ticlari1(3) (power to alter layout, etc., of
streets) must be completed to the reasonable aimi of the street authority and must be
maintained by the undertaker for a period of 12 tmefrom their completion and from the expiry
of that period by and at the expense of the stietiority.

(5) In any action against the undertaker in respetbss or damage resulting from any failure
by it to maintain a street under this article sitai defence (without prejudice to any other defence
or the application of the law relating to contritayt negligence) to prove that the undertaker had
taken such care as in all the circumstances waomahly required to secure that the part of the
street to which the action relates was not dangettraffic.

(6) For the purposes of a defence under paragrapla @urt must in particular have regard to
the following matters—

(a) the character of the street including the trafffdah was reasonably to be expected to use
it;

(b) the standard of maintenance appropriate for atstriethat character and used by such
traffic;

(c) the state of repair in which a reasonable persaridiaave expected to find the street;

(d) whether the undertaker knew, or could reasonablg leeen expected to know, that the
condition of the part of the street to which théacrelates was likely to cause danger to
users of the street; and

(e) where the undertaker could not reasonably have brpected to repair that part of the
street before the cause of action arose, what mgmeotices of its condition had been
displayed,

but for the purposes of such a defence it is nietvamt that the undertaker had arranged for a
competent person to carry out or supervise the texa@mce of that part of the street to which the
action relates unless it is also proved that ttaettaker had given that person proper instructions
with regard to the maintenance of the street aatittiose instructions had been carried out.

(7) Paragraphs (1) to (6) do not apply where the uaHertis the street authority for a street in
which the works are being carried out.

Temporary stopping up of public rights of way

14—(1) The undertaker, during and for the purposescarfistructing or maintaining the
authorised development, may temporarily stop upr ar divert any public rights of way and may
for any reasonable time, subject to paragraph fvent all persons from passing along the
public rights of way.

(2) The undertaker must provide reasonable accesseftgsfrians going to or from premises
abutting a public right of way affected by the tergry stopping up, prohibition, restriction,
alteration or diversion of a public right of waydenr this article if there would otherwise be no
such access.

(3) Without limiting paragraph (1), the undertaker meg any public rights of way temporarily
stopped up under the powers conferred by thislartigthin the Order limits as a temporary
working site.

(4) Without limiting paragraph (1), the undertaker ntagnporarily stop up, alter or divert the
public rights of way specified in column (2) of Parof Schedule 5 (public rights of way to be
stopped up) to the extent specified, by referencthé letters and numbers shown on the street
works, public rights of way and access plan, inunwi (3) of those Schedules.

(5) The undertaker must not temporarily stop up, atierert or use as a temporary working
site—
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(@) any public rights of way referred to in paragragh Without first consulting the street
authority; and

(b) any other public rights of way without the consehtthe street authority, which may
attach reasonable conditions to the consent.

(6) Any person who suffers loss by the suspension gfraght of way under this article is
entitled to compensation to be determined, in asdispute, under Part 1 (determination of
questions of disputed compensation) of the 1961 Act

(7) If a street authority fails to notify the undertakd its decision within 28 days of receiving
an application for consent under paragraph (5){B) street authority is deemed to have granted
consent.

Public rights of way

15—(1) The public rights of way identified in colum(i) to (3) of Part 2 (public rights of way
to be permanently stopped up) of Schedule 5 (puiglits of way to be stopped up) and shown on
the street works, public rights of way and accdas pre to be extinguished on the date of the
expiry of the notice given under paragraph (2).

(2) Prior to the extinguishment of each of the publghts of way identified in columns (1) to
(3) of Part 2 of Schedule 5 and shown on the stmeeks, public rights of way and access plan,
the undertaker must erect a site notice at eacloktite rights of way to be extinguished no less
than 28 days prior to the extinguishment of thgtttriof way.

(3) The notice to be erected under paragraph (2) maoktde—
(a) details of the public rights of way to be extinduwad;
(b) the date on which the extinguishment will take effe
(c) details of any public rights of way being providadsubstitution; and

(d) details of the place where a copy of this Order gneddocuments listed in Schedule 13
(documents to be certified) may be inspected.

(4) No public rights of way specified in Part 2 of Sdhke 5 being a public right of way which
is to be permanently extinguished is to be whotlpartly stopped up under this article unless—

(&) The new public right of way to be constructed amossituted for it, which is specified in
column (4) of that Part of that Schedule has beempteted to the reasonable satisfaction
of the relevant highway authority and is open feg;wr

(b) a temporary alternative route for the passage df sisers as could have used the public
right of way to be stopped up is first provided asubsequently maintained by the
undertaker, to the reasonable satisfaction of ¢éhevant highway authority, between the
commencement and termination points for the stappmof the public right of way until
the completion and opening of the new public rightway in accordance with sub-
paragraph (a).

Access to works

16—(1) The undertaker may, for the purposes of thbhaised development—

(@) form and lay out the permanent means of accessmmpve existing means of access, in
the locations specified in Part 1 (permanent mednaccess to works) of Schedule 6
(access to works);

(b) form and lay out the temporary means of accesshénldocation specified in Part 2
(temporary means of access to works) of Schedwad;

(c) with the prior approval of the relevant planningthemity after consultation with the
relevant highway authority, form and lay out sudcheo means of access or improve
existing means of access, at such locations witthén Order limits as the undertaker
reasonably requires for the purposes of the awbdrievelopment.
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(2) The undertaker must restore any access that hasdmporarily created under this Order to
the reasonable satisfaction of the street authority

Agreements with street authorities

17—(1) A street authority and the undertaker may reinte agreements with respect to—

(a) the strengthening, improvement, repair or recontittn of any street under the powers
conferred by this Order;

(b) any stopping up, restriction, alteration or diversof a street authorised by this Order;

(c) the carrying out in the street of any of the warderred to in article 9(1) (street works);
or

(d) the adoption by a street authority which is thevaht highway authority of works—
(i) undertaken on a street which is existing publicnt@anable highway; or

(i) which the undertaker and relevant highway authadyee to be adopted as public
maintainable highway.

(2) Such agreement may, without prejudice to the gdibead paragraph (1)—

(@) make provision for the street authority to carry any function under this Order which
relates to the street in question;

(b) specify a reasonable time for the completion ofweks; and
(c) contain such terms as to payment and otherwideegsarties consider appropriate.

Traffic regulation measures
18—(1) Subject to the provisions of this article, thdertaker may make temporary provision
for the purposes of the construction or decommigsgof the authorised development—
(a) asto the speed at which vehicles may proceed @ongoad;

(b) permitting, prohibiting or restricting the stoppingaiting, loading or unloading of
vehicles on any road;

(c) as to the prescribed routes for vehicular traffidtee direction or priority of vehicular
traffic on any road,;

(d) permitting, prohibiting or restricting the use bghicular traffic or non-vehicular traffic
of any road; and

(e) suspending or amending in whole or in part any ade) or having effect as if made,
under the 1984 Act.

(2) No speed limit imposed by or under this Order asptd vehicles falling within regulation
3(4) of the Road Traffic Exemptions (Special Foyg@&riation and Amendments) Regulations
2011@) when in accordance with regulation 3(5) of thaegulations.

(3) Before exercising the power conferred by parag(aplhe undertaker must—
(@) consult with the chief officer of police in whosea the road is situated; and
(b) obtain the written consent of the traffic autharity

(4) The undertaker must not exercise the powers irgpapa (1) unless it has—

(@) given not less than 4 weeks’ notice in writing tsfintention to do so to the chief officer
of police and to the traffic authority in whoseatbe road is situated; and

(b) not less than 7 days before the provision is t@ teKect published the undertaker’s
intention to make the provision in one or more maEapers circulating in the area in
which any road to which the provision relates isatied.

(8 S.I.2011/935.
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(5) Any provision made under the powers conferred byagraph (1) of this article may be
suspended, varied or revoked by the undertaker fiow to time by subsequent exercise of the
power conferred in paragraph (1).

(6) Any provision made by the undertaker under pardgdp)—
(@) must be made by written instrument in such forrthasundertaker considers appropriate;

(b) has effect as if duly made by the traffic authoiitywhose area the road is situated as a
traffic regulation order under the 1984 Act anditietrument by which it is effected may
specify specific savings and exemptions to whi@hgtovision is subject; and

(c) is deemed to be a traffic order for the purposeSabfedule 7 (road traffic contraventions
subject to civil enforcement) to the Traffic Managnt Act 2004%).

PART 4
SUPPLEMENTAL POWERS

Discharge of water

19—(1) The undertaker may use any watercourse ompablic sewer or drain for the drainage
of water in connection with the carrying out or mtahance of the authorised development and for
that purpose may lay down, take up and alter pmelsmay, on any land within the Order limits,
make openings into, and connections with, the watese, public sewer or drain subject to the
obtaining of consent and approval respectivelyyamsto paragraphs (3) and (4) below.

(2) Any dispute arising from the making of connectitm®r the use of a public sewer or drain
by the undertaker pursuant to paragraph (1) ishied as if it were a dispute under section 106
(right to communicate with public sewers) of thetéfdndustry Act 1991).

(3) The undertaker must not discharge any water intoveatercourse, public sewer or drain
except with the consent of the person to whom libmgs; and such consent may be given subject
to such terms and conditions as that person mapnably impose, but must not be unreasonably
withheld.

(4) The undertaker must not carry out any works to akenany opening into any public sewer
or drain pursuant to paragraph (1) except—

(a) in accordance with plans approved by the persavhtum the sewer or drain belongs, but
such approval must not be unreasonably withheld; an

(b) where that person has been given the opportungypervise the making of the opening.

(5) The undertaker must not, in carrying out or mamtej works pursuant to this article,
damage or interfere with the bed or banks of angmaurse forming part of a main river.

(6) The undertaker must take such steps as are redgqgmabticable to secure that any water
discharged into a watercourse or public sewer aindsursuant to this article is as free as may be
practicable from gravel, soil or other solid subst oil or matter in suspension.

(7) This article does not authorise the entry into maled waters of any matter whose entry or
discharge into controlled waters is prohibited bgulation 12 (requirement for environmental
permit) of the Environmental Permitting (Englandlaltales) Regulations 2018(

(8) In this article—

(a) “public sewer or drain” means a sewer or drain Wwtielongs to a sewerage undertaker,
the Environment Agency, an internal drainage boara local authority; and

(a) 2004 c.18.

(b) 1991 c.56. Section 106 was amended by sectio)@f(of the Competition and Service (Utilities)tAk992 (c.43) and
section 99 of the Water Act 2003 (c.37). Thereadher amendments to this section which are novaelketo this Order

(c) S.1.2016/1154.
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(b) other expressions, excluding watercourse, used hoththis article and in the
Environmental Permitting (England and Wales) Retjpia 2016 have the same meaning
as in those Regulations.

(9) If a person who receives an application for consemtpproval fails to notify the undertaker
of a decision within 28 days of receiving an apgiien for consent under paragraph (3) or

approval under paragraph (4)(a) that person is ddamhave granted consent or given approval,
as the case may be.

Protective work to buildings

20—(1) Subject to the following provisions of thistiele, the undertaker may at its own
expense carry out such protective works to anydmgl located within the Order limits as the
undertaker considers necessary or expedient.

(2) Protective works may be carried out—

(a) at any time before or during the construction of part of the authorised development in
the vicinity of the building; or
(b) after the completion of that part of the authoriskelopment in the vicinity of the
building at any time up to the end of the periodieé years beginning with the date of
final commissioning.
(3) For the purpose of determining how the powers utiderarticle are to be exercised, the
undertaker may enter and survey any building fglliiithin paragraph (1) and any land within its
curtilage.

(4) For the purposes of carrying out protective workslar this article to a building, the
undertaker may (subject to paragraphs (5) and (6))—

(a) enter the building and any land within its curtéagnd

(b) where the works cannot be carried out reasonalyergently without entering land that
is adjacent to the building but outside its cugdaenter the adjacent land (but not any
building erected on it) within the Order limits.

(5) Before exercising—
(@) a power under paragraph (1) to carry out protectioeks to a building;
(b) a power under paragraph (3) to enter a buildingland within its curtilage;
(c) apower under paragraph (4)(a) to enter a buildimgjyland within its curtilage; or
(d) a power under paragraph (4)(b) to enter land,
the undertaker must, except in the case of emeygaecve on the owners and occupiers of the

building or land not less than 14 days’ noticetsfintention to exercise the power and, in a case
falling within sub-paragraphs (a) and (c), spetlify protective works proposed to be carried out.

(6) Where a notice is served under paragraph (5)(®).0fc(d), the owner or occupier of the
building or land concerned may, by serving a cauntgice within the period of 10 days
beginning with the day on which the notice was sdrwequire the question of whether it is
necessary or expedient to carry out the proteativeks or to enter the building or land to be
referred to arbitration under article 41 (arbitwa)i.

(7) The undertaker must compensate the owners and iecsupf any building or land in
relation to which powers under this article haverbexercised for any loss or damage arising to
them by reason of the exercise of the powers.

(8) Where—
(a) protective works are carried out under this artiola building; and

(b) within the period of five years beginning with tHate of final commissioning it appears
that the protective works are inadequate to prdtecbuilding against damage caused by
the construction, operation or maintenance of plaat of the authorised development,
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the undertaker must compensate the owners and iecsugf the building for any loss or damage
sustained by them.

(9) Nothing in this article relieves the undertakemfrany liability to pay compensation under
section 152 (compensation in case where no rigbiedm in nuisance) of the 2008 Act.

(10) Any compensation payable under paragraph (7) om(83t be determined, in case of
dispute, under Part 1 (determination of questidrtigputed compensation) of the 1961 Act.

(11) In this article “protective works”, in relation gobuilding, means—

(@) underpinning, strengthening and any other works pghgose of which is to prevent
damage that may be caused to the building by thstagtion, operation, maintenance or
use of the authorised development; and

(b) any works the purpose of which is to remedy any atgenthat has been caused to the
building by the construction, operation, maintemanor use of the authorised
development.

Authority to survey and investigate the land
21—(1) The undertaker may for the purposes of thideDenter on any land shown within the
Order limits or which may be affected by the auiged development and—
(@) survey or investigate the land;

(b) without prejudice to the generality of sub-paragré), make trial holes in such positions
on the land as the undertaker thinks fit to ingzge the nature of the surface layer and
subsoil and remove soil samples;

(c) without prejudice to the generality of sub-paragraa), carry out ecological or
archaeological investigations on such land; and

(d) place on, leave on and remove from the land equiprite use in connection with the
survey and investigation of land making of trialdso

(2) No land may be entered or equipment placed ordefbr removed from the land under
paragraph (1) unless at least 14 days’ notice bas berved on every owner and occupier of the
land.

(3) Any person entering land under this article on Hedfahe undertaker—

(@) must, if so required on entering the land, produdtien evidence of their authority to do
so; and

(b) may take with them such vehicles and equipmentesecessary to carry out the survey
or investigation or to make the trail holes.

(4) No trial holes may be made under this article—
(a) inland held by or in right of the Crown withouetkionsent of the Crown;

(b) in land located within the highway boundary withthue consent of the relevant highway
authority; or

(c) in a private street without the consent of theestasithority,
but such consent must not be unreasonably withheld.

(5) The undertaker must compensate the owners and iecsupf the land for any loss or
damage arising by reason of the exercise of théodty conferred by this article, such
compensation to be determined, in case of disputder Part 1 (determination of questions of
disputed compensation) of the 1961 Act.

(6) If either a highway authority or a street authoritlfich receives an application for consent
fails to notify the undertaker of its decision wiith28 days of receiving the application for
consent—

(@) under paragraph (4)(b) in the case of a highwalyaaity; or
(b) under paragraph (4)(c) in the case of a streebatith
that authority is deemed to have granted consent.
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(7) Section 13 (refusal to give possession to acquaimidpority) of the 1965 Act applies to the
entry onto, or possession of land under this arttd the same extent as it applies to the
compulsory acquisition of land under this Order Wiytue of section 125 (application of
compulsory acquisition provisions) of the 2008 Act.

PART 5
POWERS OF ACQUISITION

Compulsory acquisition of land

22—(1) The undertaker may acquire compulsorily so Imofcthe Order land as is required for
the authorised development or to facilitate, anésdental, to it.

(2) This article is subject to paragraph (2) of art2B(compulsory acquisition of rights), article
25 (acquisition of subsoil only) and article 30nfforary use of land for carrying out the
authorised development).

Time limit for exercise of authority to acquire land compulsorily

23—(1) After the end of the period of 5 years begignon the day on which the Order is
made—

(@) no notice to treat is to be served under Part infedsory purchase under Acquisition of
Land Act 1946) of the 1965 Act; and

(b) no declaration is to be executed under sectioxdc(gion of declaration) of the 1981 Act
as applied by article 26 (application of the 19&1)A

(2) The authority conferred by article 30 (temporarg o$ land for carrying out the authorised
development) ceases at the end of the period egfdar in paragraph (1), except that nothing in
this paragraph prevents the undertaker remainippasession of land after the end of that period,
if the land was entered and possession was taKeretibe end of that period.

Compulsory acquisition of rights

24—(1) Subject to paragraph (2), the undertaker mayuiae compulsorily such rights or
impose restrictive covenants over the Order landhag be required for any purpose for which
that land may be acquired under article 21 (congpylacquisition of land), by creating them as
well as by acquiring rights already in existence.

(2) Subject to the provisions of this paragraph, ati4 (private rights) and article 32 (statutory
undertakers), in the case of the Order land sgekifi column (1) of Schedule 8 (land in which
only new rights etc. may be acquired) the underisakgowers of compulsory acquisition are
limited to the acquisition of such new rights aheé fmposition of restrictive covenants for the
purpose specified in relation to that land in caluf®) of that Schedule.

(3) Subject to section 8 (other provisions as to diditend) and Schedule 2A (counter-notice
requiring purchase of land) of the 1965 Act (asssitited by paragraph 10 of Schedule 9
(modification of compensation and compulsory pusehenactments for the creation of new rights
and imposition of new restrictive covenants)), vehire undertaker creates or acquires an existing
right over land or the benefit of a restrictive enant under paragraph (1) or (2), the undertaker is
not required to acquire a greater interest in ltrzd.

(4) Schedule 9 has effect for the purpose of modifghregenactments relating to compensation
and the provisions of the 1965 Act in their applma in relation to the compulsory acquisition
under this article of a right over land by the ti@aof a new right or the imposition of restriaiv
covenants.

(5) In any case where the acquisition of new rightsnposition of a restriction under paragraph
(1) or (2) is required for the purpose of divertingplacing or protecting apparatus of a statutory
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undertaker, the undertaker may, with the conserth@fSecretary of State, transfer the power to
acquire such rights to the statutory undertakeuiestion.

(6) The exercise by a statutory undertaker of any paweaccordance with a transfer under
paragraph (5) is subject to the same restrictibasilities and obligations as would apply under
this Order if that power were exercised by the utader.

Private rights

25—(1) Subject to the provisions of this article, pilvate rights or restrictive covenants over
land subject to compulsory acquisition under at2l (compulsory acquisition of land) cease to
have effect in so far as their continuance wouldnoensistent with the exercise of the powers
under article 21—

(a) as from the date of acquisition of the land byuhdertaker, whether compulsorily or by
agreement; or

(b) on the date of entry on the land by the undertakeéer section 11(1) (powers of entry) of
the 1965 Act,

whichever is the earliest.

(2) Subject to the provisions of this article, all @iti® rights or restrictive covenants over land
subject to the compulsory acquisition of rightstloe imposition of restrictive covenants under
article 23 (compulsory acquisition of rights) ceagehave effect in so far as their continuance
would be inconsistent with the exercise of thetrighcompliance with the restrictive covenant—

(a) as from the date of the acquisition of the rightrar imposition of the restrictive covenant
by the undertaker (whether the right is acquireshmalsorily, by agreement or through
the grant of lease of the land by agreement); or

(b) on the date of entry on the land by the undertakeler section 11(1) of the 1965 Act
(powers of entry) in pursuance of the right,

whichever is the earliest.

(3) Subject to the provisions of this article, all @t rights or restrictive covenants over land of
which the undertaker takes temporary possessioreruridis Order are suspended and
unenforceable, in so far as their continuance wdagldnconsistent with the purpose for which
temporary possession is taken, for as long as nidertaker remains in lawful possession of the
land.

(4) Any person who suffers loss by the extinguishmensuspension of any private right or
restrictive covenant under this article is entitteccompensation in accordance with the terms of
section 152 (compensation in case where no rigldlaion in nuisance) of the 2008 Act to be
determined, in case of dispute, under Part 1 (afétertion of questions of disputed compensation)
of the 1961 Act.

(5) This article does not apply in relation to any tigh which section 138 (extinguishment of
rights, and removal of apparatus, of statutory uadters etc.) of the 2008 Act or article 32
(statutory undertakers) applies.

(6) Paragraphs (1) to (3) have effect subject to—
(@) any notice given by the undertaker before—

(i) the completion of the acquisition of the land oe thcquisition of rights or the
imposition of restrictive covenants over or affagtthe land,;

(i) the undertaker’s appropriation of the land;

(iii) the undertaker's entry onto the land; or

(iv) the undertaker’s taking temporary possession ofting,

that any or all of those paragraphs do not appbntpright specified in the notice; or

(b) any agreement made at any time between the undedall the person in or to whom the
right in question is vested or belongs.

(7) If an agreement referred to in paragraph (6)(b)—
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(a) is made with a person in or to whom the right isted or belongs; and

(b) is expressed to have effect also for the beneftho$e deriving title from or under that
person,
the agreement is effective in respect of the personderiving title, whether the title was derived
before or after the making of the agreement.

(8) References in this article to private rights oward include any right of way, trust, incident,
restrictive covenant, easement, liberty, privilegght or advantage annexed to land and adversely
affecting other land, including any natural rightsupport; and include restrictions as to the user
of land arising by virtue of a contract, agreem@niindertaking having that affect.

Acquisition of subsoil only

26—(1) The undertaker may acquire compulsorily so mof; or such rights in, the subsoil of
the land referred to in paragraph (1) of article(2dmpulsory acquisition of land) or article 23
(compulsory acquisition of rights) as may be reggiifor any purpose for which that land may be
acquired under that provision instead of acquitigwhole of the land.

(2) Where the undertaker acquires any part of, or sightthe subsoil of land, the undertaker is
not required to acquire an interest in any other giathe land.

(3) The following do not apply in connection with theeecise of the power under paragraph (1)
in relation to subsoil only—

(@) Schedule 2A (counter-notice requiring purchasenfélinot in notice to treat) to the 1965
Act as modified by Schedule 9 (modification of canpation and compulsory purchase
enactments for the creation of new rights and intiposof new restrictive covenants);

(b) Schedule Al (counter-notice requiring purchase afidl not in general vesting
declaration) to the 1981 Act; and

(c) Section 153(4A) (blighted land: proposed acquisitid part interest, material detriment
test) of the 1990 Act.

(4) Paragraphs (2) and (3) are to be disregarded wherendertaker acquires a cellar, vault,
arch or other construction forming part of a houmelding or factory.

Application of the 1981 Act

27—(1) The 1981 Act applies as if this Order werempulsory purchase order.
(2) The 1981 Act, as applied by paragraph (1), hastefigh the following modifications.
(3) In section 1 (application of Act), for subsectiosubstitute—

“(2) This section applies to any Minister, any lboaother public authority or any other
body or person authorised to acquire land by me&ascompulsory purchase order.”.

(4) In section 5(2) (earliest date for execution ofldetion) omit the words from “and this
subsection” to the end.

(5) Section 5A (time limit for general vesting decl@oa) is omittedé).

(6) In section 5B(1) (extension of time limit duringadlenge) for “section 23 (Application to
High Court in respect of compulsory purchase ordérthe Acquisition of Land Act 1981, the
three year period mentioned in section 5A” subkitisection 118 (legal challenges relating to
applications for orders granting development cot)seh the 2008 Act, the five year period
mentioned in article 22 (time limit for exercise adthority to acquire land compulsorily) of the
Byers Gill Solar Order 20[+].".

(7) In section 6 (notices after execution of declargtion subsection (1)(b) for “section 15 of,
or paragraph 6 of Schedule 1 to, the Acquisitioharid Act 1981 substitute “section 134 (notice
of authorisation of compulsory acquisition) of flanning Act 2008".

(a) Section 5A to the 1981 Act was inserted by secti®2(2) of the Housing and Planning Act 2016 c¢.22.
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(8) In section 7 (constructive notice to treat), insediion (1)(a), omit the words “(as modified
by section 4 of the Acquisition of Land Act 1981)".

(9) In Schedule Al (counter-notice requiring purchadeland not in general vesting
declaration), for paragraph 1(2) substitute — “BJt see article 25(3) (acquisition of subsoil
only) of the Byers Gill Solar Order 2¢], which excludes the acquisition of subsoil ortyrh this
Schedule.”

(10) References to the 1965 Act in the 1981 Act mustdrestrued as references to the 1965 Act
as applied by section 125 (application of compuylsaquisition provisions) of the 2008 Act (and
as modified by article 28 (modification of Part fltbe Compulsory Purchase Act 1965) to the
compulsory acquisition of land under this Order.

Power to override easements and other rights

28—(1) Any authorised activity which takes place and within the Order limits (whether the
activity is undertaken by the undertaker or by payson deriving title from the undertaker or by
any contractors, servants or agents of the undmitak authorised by this Order if it is done in
accordance with the terms of this Order, notwithdiiag that it involves—

(@) an interference with an interest or right to whiicis article applies; or
(b) abreach of a restriction as to the user of larginar by virtue of a contract.
(2) In this article “authorised activity” means—
(a) the erection, construction or maintenance of amygfadhe authorised development;
(b) the exercise of any power authorised by the Owfer;
(c) the use of any land within the Order limits (indhglthe temporary use of land).

(3) The interests and rights to which this article @spinclude any easement, liberty, privilege,
right or advantage annexed to land and advers#dgtafg other land, including any natural right
to support and include restrictions as to the af&nd arising by the virtue of a contract.

(4) Where an interest, right or restriction is overdaddy paragraph (1), compensation—

(a) is payable under section 7 (measure of compensatioase of severance) or 10 (further
provision as to compensation for injurious affejiof the 1965 Act; and

(b) is to be assessed in the same manner and subjbet $ame rules as in the case of other
compensation under those sections where—

(i) the compensation is to be estimated in connectitimavpurchase under that Act; or

(ii) the injury arises from the execution of works oruse of land acquired under that
Act.

(5) Where a person deriving title under the undertdkerwhom the land in question was
acquired—

(a) is liable to pay compensation by virtue of paragréd); and
(b) fails to discharge that liability, the liability enforceable against the undertaker.

(6) Nothing in this article is to be construed as ariiirog any act or omission on the part of any
person which is actionable at the suit of any pe@oany grounds other than such an interference
or breach as is mentioned in paragraph (1).

Modification of Part 1 of the Compulsory Purchase At 1965

29—(1) Part 1 (compulsory acquisition under Acquisitiof Land Act 1946) of the 1965 Act,
as applied to this Order by section 125 (applicattb compulsory acquisition provisions) of the
2008 Act, is modified as follows.

(2) In section 4A(1) (extension of time limit duringattenge)—

“(a) for section 23 of the Acquisition of Land At981 (application to High Court in

respect of compulsory purchase order), the three geriod mentioned in section
4" substitute “section 117 of the 2008 Act (leghhllenges relating to applications
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for orders granting development consent), the yiz@ period mentioned in article
22 (time limit for exercise of authority to acquiend compulsorily) of the Byers
Gills Solar Order 20[+]".

(3) In section 11A (powers of entry: further noticeeotry)—
(a) in subsection (1)(a), after “land” insert “undeatliprovision”; and
(b) in subsection (2), after “land” insert “under tipadvision”.

(4) In section 22(2) (expiry of time limit for exercisd compulsory purchase power not to
affect acquisition of interests omitted from pursé for “section 4 of this Act” substitute “artcl
22 (time limit for exercise of authority to acqulemd compulsorily) of the Byers Gill Solar Order
20[]".

(5) In Schedule 2A (counter-notice requiring purchadarmd not in notice to treat)—

(@) For paragraphs 1(2) and 14(2) substitute—

“(2) But see article 25(3) (acquisition of subsoiily) of the Byers Gill Solar Order
20[e], which excludes the acquisition of subsoil orrlyrfi this Schedule”; and

(b) after paragraph 29 insert—

‘PART 4
INTERPRETATION

30.In this Schedule, references to entering on akithdgapossession of land do not
include doing so under article 19 (protective waikbuildings), article 30 (temporary use
of land for carrying out the authorised developmentarticle 31 (temporary use of land for
maintaining the authorised development) of the By@itl Solar Order 20[¢].".

Rights under or over streets

30—(1) The undertaker may enter on, appropriate a®lap much of the subsoil of or air-
space over any street within the Order limits ag berequired for the purposes of the authorised
development and may use the subsoil or air-spacehfise purposes or any other purpose
ancillary to the authorised development.

(2) Subject to paragraph (3), the undertaker may esemany power conferred by paragraph (1)
in relation to a street without being required toj&re any part of the street or any easement or
right in the street.

(3) Paragraph (2) does not apply in relation to—
(@) any subway or underground building; or

(b) any cellar, vault, arch or other construction in,ar under a street which forms part of a
building fronting onto the street.

(4) Subject to paragraph (5), any person who is an paneccupier of land appropriated under
paragraph (1) without the undertaker acquiring past of the person’s interest in the land, and
who suffers loss as a result, is entitled to corapton to be determined, in case of dispute, under
Part 1 (determination of questions of disputed aamsption) of the 1961 Act.

(5) Compensation is not payable under paragraph (&nyoperson who is an undertaker to
whom section 85 (sharing cost of necessary megsofethe 1991 Act applies in respect of
measures of which the allowable costs are to beeboraccordance with that section.

Temporary use of land for carrying out the authorised development

31—(1) The undertaker may, in connection with therngag out of the authorised
development—

(a) enter on and take temporary possession of—
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(i) so much of the land specified in column (1) of thble in Schedule 10 (land of
which temporary possession may be taken) for thpgse specified in relation to
the land in column (2) of that table; and

(i) any of the Order land in respect of which no not€entry has been served under
section 11 (powers of entry) of the 1965 Act andlaclaration has been made under
section 4 (execution of declaration) of the 198%; Ac

(b) remove any buildings, agricultural plant and appesadrainage, fences, debris and
vegetation from that land;

(c) construct temporary works, haul roads, securitgifeg bridges, structures and buildings
on that land;

(d) use the land for the purposes of a temporary wgrkite with access to the working site
in connection with the authorised development;

(e) construct any works, on that land as are mentiondeart 1 of Schedule 1 (authorised
development); and

(f) carry out mitigation works required pursuant to thguirements in Schedule 2.
(2) Paragraph (1) does not authorise the undertakekéotemporary possession of—

(@) any house or garden belonging to a house; or

(b) any building (other than a house) if it is for thrae being occupied.

(3) Not less than 28 days before entering on and tatkimyporary possession of land under this
article the undertaker must serve notice of thenidéd entry on the owners and occupiers of the
land.

(4) The undertaker must not remain in possession oflary under this article for longer than
reasonably necessary and in any event must ndtomithe agreement of the owners of the land,
remain in possession of any land under this artidter the end of the period of one year
beginning with the date of completion of the pafttime authorised development for which
temporary possession of the land was taken unhessundertaker has, before the end of that
period, served a notice of entry under section flthe 1965 Act or made a declaration under
section 4 of the 1981 Act in relation to that land.

(5) Unless the undertaker has served notice of enfigugection 11 of the 1965 Act or made a
declaration under section 4 of the 1981 Act or wtise acquired the land or rights over land
subject to temporary possession, the undertaket Inefisre giving up possession of land of which
temporary possession has been taken under thiteareémove all works and restore the land to
the reasonable satisfaction of the owners of the;laut the undertaker is not required to—

(a) replace any building, structure, drain or eledtrie removed under this article;
(b) remove any drainage works installed by the undertakder this article;

(c) remove any new road surface or other improvemeartsed out under this article to any
street specified in Schedule 2 (streets subjestrémt works); or

(d) restore the land on which any works have beenezhout under paragraph (1)(f) insofar
as the works relate to mitigation works identifiedthe environmental statement or
required pursuant to the requirements in Schedule 2

(6) The undertaker must pay compensation to the ovaret®ccupiers of land which temporary
possession is taken under this article for any tostamage arising from the exercise in relation to
the land of the provisions of any power conferrgdHis article.

(7) Any dispute as to a person’s entitlement to comgigms under paragraph (6), or as to the
amount of the compensation, must be determinedruRde 1 (determination of questions of
disputed compensation) of the 1961 Act.

(8) Nothing in this article affects any liability to pacompensation under section 152
(compensation in case where no right to claim irsamce) of the 2008 Act or under any other
enactment in respect of loss or damage arising ftbm carrying out of the authorised
development, other than loss or damage for whichpamsation is payable under paragraph (6).
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(9) Where the undertaker takes possession of land uihierarticle, the undertaker is not
required to acquire the land or any interest in it.

(10) Nothing in this article precludes the undertakenfr—

(a) creating and acquiring new rights or imposing retstms over any part of the Order land
identified in Schedule 8 (land in which only newtis etc. may be acquired); or

(b) acquiring any part of the subsoil of (or rightstle subsoil of) that land under article 25
(acquisition of subsoil only) or any part of thébsail of or airspace over that land under
article 29 (rights under or over streets)

(11) Section 13 (refusal to give possession to acquaintyority) of the 1965 Act applies to the
temporary use of land pursuant to this articleh® $ame extent as it applies to the compulsory
acquisition of land under this Order by virtue afcon 125 (application of compulsory
acquisition provisions) of the 2008 Act.

(12) Nothing in this article prevents the taking of tergry possession more than once in
relation to any land that the undertaker takes teany possession of under this article.

Temporary use of land for maintaining authorised deelopment

32—(1) Subject to paragraph (2), at any time during maintenance period (as defined in
paragraph (11)) relating to any part of the auietidevelopment, the undertaker may—

(@) enter on and take temporary possession of any Veitlun the Order land if such
possession is reasonably required for the purpdsenaintaining the authorised
development;

(b) enter on any land within the Order land for thepmse of gaining such access as is
reasonably required for the purpose of maintaitiregauthorised development; and

(c) construct such temporary works and buildings on lded as may be reasonably
necessary for that purpose.

(2) Paragraph (1) does not authorise the undertakek#otemporary possession of—
(@) any house or garden belonging to a house; or
(b) any building (other than a house) if it is for tirae being occupied.

(3) Not less than 28 days before entering on and tatkimyporary possession of land under this
article the undertaker must serve notice of thenidéd entry on the owners and occupiers of the
land.

(4) The undertaker may only remain in possession af lamder this article for so long as may
be reasonably necessary to carry out the maintenafrtbe part of the authorised development for
which possession of the land was taken.

(5) Before giving up possession of land of which terappmpossession has been taken under
this article, the undertaker must remove all terapoworks and restore the land to the reasonable
satisfaction of the owners of the land.

(6) The undertaker must pay compensation to the owards occupiers of land of which
temporary possession is taken under this articlariy loss or damage arising from the exercise in
relation to the land of the provisions of this @#i

(7) Any dispute as to a person’s entitlement to comgigms under paragraph (6), or as to the
amount of the compensation, must be determinedruRde 1 (determination of questions of
disputed compensation) of the 1961 Act.

(8) Nothing in this article affects any liability to paompensation under section 152 of the
2008 Act (compensation in case where no rightagrtin nuisance) or under any other enactment
in respect of loss or damage arising from the reammce of the authorised development, other
than loss or damage for which compensation is payatder paragraph (6).

(9) Where the undertaker takes possession of land uthikerarticle, the undertaker is not
required to acquire the land or any interest in it.
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(10) Section 13 (refusal to give possession to acquaintyority) of the 1965 Act applies to the
temporary use of land pursuant to this articleh® $ame extent as it applies to the compulsory
acquisition of land under this Order by virtue afcson 125 (application of compulsory
acquisition provisions) of the 2008 Act.

(112) In this article “the maintenance period” meanspbgod of 5 years beginning with the date
on which a phase of the authorised developmentékgorts electricity to the national electricity
transmission network.

Statutory undertakers

33—(1) Subject to the provisions of Schedule 11 @etive provisions) the undertaker may—

(a) acquire compulsorily, or acquire new rights or im@oestrictive covenants over, the land
belonging to statutory undertakers shown on thd [gans (as certified by the Secretary
of State in accordance with article 37) within @ler land; and

(b) extinguish the rights of, remove, relocate the tsgbf or reposition the apparatus
belonging to statutory undertakers over or withia ©rder land.

Apparatus and rights of statutory undertakers in sopped up streets

34.Where a street is altered of diverted or its @stemporarily prohibited or restricted under
article 9 (street works), article 11 (power to mlgyout, etc., of streets), article 12 (constmucti
and maintenance of altered streets) or articletd®gorary stopping up of public rights of way)
any statutory undertaker whose apparatus is uirdesn, along or across the street has the same
powers and rights in respect of that apparatugesuto Schedule 11 (protective provisions), as if
this Order had not been made.

Recovery of costs of new connections

35—(1) Where any apparatus of a public utility undker or of a public communications
provider is removed under article 32 (statutory enekers) any person who is the owner or
occupier of premises to which a supply was givemfthat apparatus is entitled to recover from
the undertaker compensation in respect of expeardittasonably incurred by that person, in
consequence of the removal, for the purpose ottifig a connection between the premises and
any other apparatus from which a supply is given.

(2) Paragraph (1) does not apply in the case of thewvahof a public sewer but where such a
sewer is removed under article 32 (statutory uadters), any person who is—

(@) the owner or occupier of premises the drains ottvistommunicated with that sewer; or
(b) the owner of a private sewer which communicateti thiat sewer,

is entitled to recover from the undertaker compgosain respect of expenditure reasonably
incurred by that person, in consequence of the vamdor the purpose of making the drain or
sewer belonging to that person communicate with ater public sewer or with a private
sewerage disposal plant.

(3) This article does not have effect in relation tpaatus to which Part 3 (street works in
England and Wales) of the 1991 Act applies.

(4) In this article—

(@) “public communications provider’ has the same megnias in section 151(1)
(interpretation of Chapter 1) of the Communicatigwas 20034); and

(b) “public utility undertaker” has the same meaningrethe 1980 Act.

(8) 2003 c.21.
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PART 6
GENERAL

Operational land for the purposes of the 1990 Act

36—(1) Development consent granted by this Orderoisbé treated as specific planning
permission for the purposes of section 264(3)(@¥ds in which land is to be treated as not being
operational land) of the 1990 Act.

Certification of plans, etc.

37—(1) The undertaker must, as soon as practicabée tife making of this Order, submit to
the Secretary of State copies of each of the pkms documents set out in Schedule 13
(documents to be certified) for certification tllaey are true copies of the plans and documents
referred to in this Order.

(2) A plan or document so certified is admissible iy proceedings as evidence of the contents
of the document of which it is a copy.

Service of notices

38—(1) A notice or other document required or autbextito be served for the purposes of this
Order may be served—

(a) by post;
(b) by delivering it to the person on whom it is tossved or to whom it is to be given or
supplied; or

(c) with the consent of the recipient and subject toageaphs (5) to (8) by electronic
transmission.

(2) Where the person on whom a notice or other docutoelné served for the purposes of this
Order is a body corporate, the notice or docunmeduly served if it is served on the secretary or
clerk of that body.

(3) For the purposes of section 7 (references to sebyqost) of the Interpretation Act 19ZB(
as it applies for the purposes of this article, pheper address of any person in relation to the
service on that person of a notice or document updegraph (1) is, if that person has given an
address for service, that address, and otherwise—

(a) in the case of the secretary or clerk of a bodp@ate, the registered or principal office
of that body; and

(b) in any other case, the last known address of #a@op at the time of service.

(4) Where for the purposes of this Order a notice beiotdocument is required or authorised to
be served on a person as having an interest s the occupier of, land and the name or address
of that person cannot be ascertained after reakaabuiry, the notice may be served by—

(@) addressing it to that person by name or by therigidn of “owner”, or as the case may
be “occupier”, of the land (describing it); and

(b) either leaving it in the hands of a person whorigmpears to be resident or employed on
the land or leaving is conspicuously affixed to sobuilding or object on or near the
land.

(5) Where a notice or other document required to beesleor sent for the purposes of this Order
is served or sent by electronic transmission tlggiirement is to be taken to be fulfilled only
where—

(8) 1978 c.30.
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(a) the recipient of the notice or other document tarbasmitted has given consent to the
use of electronic transmission in writing or byottenic transmission;

(b) the notice or document is capable of being accdsgéide recipient;
(c) the notice or document is legible in all materedpects; and

(d) the notice or document is in a form sufficientlyrppanent to be used for subsequent
reference.

(6) Where the recipient of a notice or other documentexi or sent by electronic transmission
notifies the sender within 7 days of receipt tihat tecipient requires a paper copy of all or part o
that notice or other document the sender must geovsuch a copy as soon as reasonably
practicable.

(7) Any consent to the use of electronic communicagiiMen by a person may be revoked by
that person in accordance with paragraph (8).

(8) Where a person is no longer willing to accept tee af electronic transmission for any of
the purposes of this Order—

(a) that person must give notice in writing or by elentc transmission revoking any consent
given by that person for that purpose; and

(b) such revocation is final and takes effect on a dpéeified by the person in the notice but
that date must not be less than 7 days after tieeasiawhich the notice is given.

(9) This article does not exclude the employment of amthod of service not expressly
provided for by it.

(20) In this article “legible in all material respectsieans that the information contained in the
notice or document is available to that personadesser extent that it would be if served, given
or supplied by means of a notice or document inted form.

Felling or lopping of trees or removal of hedgerows

39—(1) The undertaker may fell or lop any tree, orushnear any part of the authorised
development, or cut back its roots, if it reasopdi@lieves it to be necessary to do so to prevent
the tree, or shrub—

(@) from obstructing or interfering with the constroecti maintenance operation or
decommissioning of the authorised development gragparatus used in connection with
the authorised development;

(b) from constituting a danger to persons using thbaiged development; or

(c) obstructing or interfering with the passage of tarwion vehicles to the extent necessary
for the purposes of construction of the authorideeelopment.

(2) In carrying out any activity authorised by paradrafl), the undertaker must do no
unnecessary damage to any tree, or shrub and sy sbmpensation to any person for any loss or
damage arising from such activity.

(3) Any dispute as to a person’s entitlement to comgigms under paragraph (2), or as to the
amount of compensation, must be determined undelRdetermination of questions of disputed
compensation) of the 1961 Act.

(4) The undertaker may for the purposes of the authdidevelopment—

(@) remove those parts of the hedgerows as are witlenGrder limits and specified in
Schedule 7 (removal of hedgerows).

shown for illustrative purposes on the trees arjeeows to be removed plan

(5) Regulation 6 of the Hedgerows Regulations 18p7¢ modified so as to read for the
purposes of this Order only as if there were irskdfter paragraph (1)(j) the following—

(8) S.I.1997/1160.
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“(k) or for the carrying out or maintenance of deyenent which has been authorised
by the Byers Gill Solar Development Consent Ord¥f]2

(6) In this article “hedgerow” has the same meaninip dise Hedgerow Regulations 198Y,(

Trees subject to tree preservation orders

40—(1) The undertaker may fell or lop any tree witlinoverhanging land within the Order
limits subject to a tree preservation order or latk its roots, if it reasonably believes it to be
necessary to do so in order to prevent the treen fabstructing or interfering with the
construction, maintenance or operation of the aigbd development or any apparatus used in
connection with the authorised development.

(2) In carrying out any activity authorised by paradrép)—

(@) the undertaker must do no unnecessary damage tiveengnd must pay compensation to
any person for any loss or damage arising from sigtikiity; and

(b) the duty contained in section 206(1) (replacemdntrees) of the 1990 Act does not
apply.
(3) The authority given by paragraph (1) constituteeamed consent under the relevant tree
preservation order.

(4) Any dispute as to a person’s entitlement to comgims under paragraph (2), or as to the
amount of compensation, will be determined under Paf the 1961 Act.

Arbitration

41—(1) Any difference under any provision of this @rdunless otherwise provided for, shall
be referred to and settled in arbitration in acaom with the rules at Schedule 12 (arbitration
rules) of this Order, by a single arbitrator to dgreed upon by the parties, within 14 days of
receipt of the notice of arbitration, or if the fies fail to agree within the time period stiputite
to be appointed on application of either partyg@afiiving written notice to the other) by the
Secretary of State.

(2) Any matter for which the consent or approval of 8exretary of State is required under any
provision of this Order shall not be subject toitaation.

Requirements, appeals, etc.

42—(1) Where an application is made to, or a requesinade of, the relevant planning
authority or any other relevant person for any eohsagreement or approval required or
contemplated by any of the provisions of this Ordech consent, agreement or approval must, to
be validly given, be given in writing and must het unreasonably withheld or delayed.

(2) Part 2 (procedure for discharge of requirementsJatfedule 2 (requirements) has effect in
relation to all agreements or approvals grantefdsesl or withheld in relation to requirements in
Part 1 (requirements) of that Schedule.

Application of landlord and tenant law

43—(1) This article applies to—

(@) any agreement for leasing to any person the wholany part of the authorised
development or the right to operate the same; and

(b) any agreement entered into by the undertaker with @erson for the construction,
maintenance, use or operation of the authorisedldement, or any part of it,

so far as any such agreement relates to the texmaich any land which is the subject of a lease
granted by or under that agreement is to be prdviolethat person’s use.

(8) S.I.1997/1160.
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(2) No enactment or rule of law regulating the rightsl abligations of landlords and tenants
may prejudice the operation of any agreement tahvthis article applies.

(3) Accordingly, no such enactment or rule of law toickhparagraph (2) applies in relation to
the rights and obligations of the parties to amgéegranted by or under any such agreement so as
to—

(@) exclude or in any respect modify any of the rigintsl obligations of those parties under
the terms of the lease, whether with respect taetraination of the tenancy or any other
matter;

(b) confer or impose on any such party any right oigalblon arising out of or connected
with anything done or omitted on or in relationdad which is the subject of the lease, in
addition to any such right or obligation provided by the terms of the lease; or

(c) restrict the enforcement (whether by action for dges or otherwise) by any party to the
lease of any obligation of any other party underléase.

Crown rights

44—(1) Nothing in this Order affects prejudiciallyyaastate, right, power, privilege, authority
or exemption of the Crown and in particular, nothiin this Order authorises the undertaker or any
licensee to take possession of, use, enter upmnamy manner interfere with any land or rights of
any description (including any portion of the shorebed of the sea or any river, channel, creek,
bay or estuary)—

(@) belonging to His Majesty in right of the Crown aftdming part of the Crown Estate
without the consent in writing of the Crown Est@@mmissioners;

(b) belonging to His Majesty in right of the Crown ameot forming part of the Crown Estate
without the consent in writing of the governmenpament having the management of
that land; or

(c) belonging to a government department or held ist ior His Majesty for the purposes of
a government department without the consent iringriof that government department.

(2) Paragraph (1) does not apply to the exercise ofighyunder this Order for the compulsory
acquisition of an interest in any Crown land (aBngel in the 2008) which is for the time being
held otherwise than by or on behalf of the Crown.

(3) A consent under paragraph (1) may be given undondity or subject to terms and
conditions and is deemed to have been given inngrivhere it is sent electronically.

Protective provisions

45—(1) Schedule 11 (protective provisions) has effect

Funding
46—(1) The undertaker must not exercise the powengec@d by the provisions referred to in
paragraph (2) in relation to any Order land unitebas first put in place either—

(@) a guarantee and the amount of that guarantee aggproy the Secretary of State in
respect of the liabilities of the undertaker to paynpensation pursuant to the provisions
referred to in paragraph (2); or

(b) an alternative form of security and the amounthat security for that purpose approved
by the Secretary of State in respect of the liabdliof the undertaker to pay compensation
pursuant to the provisions referred to in paragi(@ph

(2) The provisions are—
(a) article 21 (compulsory acquisition of land);
(b) article 23 (compulsory acquisition of rights);
(c) article 24 (private rights);
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(d) article 25 (acquisition of subsoil only);

(e) article 29 (rights under or over streets);

() article 30 (temporary use of land for carrying the authorised development);

(g) article 31 (temporary use of land for maintainihg authorised development); and
(h) article 32 (statutory undertakers).

(3) A guarantee or alternative form of security giverrespect of any liability of the undertaker
to pay compensation pursuant to the provisionsrnexdeto in paragraph (2) is to be treated as
enforceable against the guarantor or person pruyitthe alternative form of security by any
person to whom such compensation is payable and lbeusr such a form as to be capable of
enforcement by such a person.

(4) Nothing in this article requires a guarantee cerakitive form of security to be in place for
more than 15 years after the date on which theaatepower is exercised.

Inconsistent planning permissions

47—(1) Any planning permission which has been ingthprior to the commencement of the
authorised development pursuant to this Order matimue to be lawfully implemented
thereafter notwithstanding any physical incompétybiwith the authorised development or
inconsistency with any provision of this Order.

(2) As from the date on which the authorised develogrieroommenced any conditions of a
planning permission granted pursuant to Part 3 {{Gbmmver Development) of the 1990 Act
(whether express or otherwise) which relate to kaittin the Order limits or land adjacent to the
Order limits cease to have effect to the extenty thee inconsistent with the authorised
development or with anything done or approved untkerrequirements in Part 1 (requirements)
of Schedule 2.

(3) As from the date of this Order where planning pesioin (whether express or otherwise) is
granted (whether prior to the date of this Ordeafter) pursuant to Part 3 of the 1990 Act in
respect of land within the Order limits for devealmgnt not forming part of the authorised
development, the carrying out of development pursti@a such planning permission is not to
operate to prevent the undertaker from carrying farther works for the development of the
authorised development pursuant to the terms sf@nder.

(4) Nothing in this Order restricts the undertaker freeeking or implementing, or the relevant
planning authority from granting, planning permissior development within the Order limits.

(5) Any development, or any part of a development withie Order limits which is constructed
or used under the authority of a planning permisgiorsuant to Part 3 of the 1990 Act (whether
express or otherwise) following the coming intocof this Order is to be disregarded at all times
for the purposes of ascertaining whether or notoffance has been committed under the
provisions of sections 160 (offences) or 161 (bneat terms of order granting development
consent) of the 2008 Act.

Signature
Name
Address Secretary of State
Date Department for Energy Security and Net Z@[O, - -
SCHEDULE 1 Article 3

AUTHORISED DEVELOPMENT

1. In this Schedule-
“balance of solar plant” means inverters, transtmsnand switch gear and would be either—
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(a) solar stations being a station comprising cengdli;werters, transformers and switch
gear with each component for each solar statidreeit

(i) a “solar station” located outside, with a concrfetendation slab or placed on metal
skids for each of the inverters and transformetssavitch gear; or

(i) housed together within a container sitting on acoete foundation slab or placed on
metal skids; or

(b) string inverters attached either to mounting stmes or a ground mounted frame
switchgear and transformers on a concrete founadatab or placed on metal skids;

“electrical cables” means—

(c) cables of differing types and voltages installedtfe purposes of conducting electricity,
auxiliary cables, cables connecting to direct qur®®C) boxes, earthing cables and
optical fibre cables;

(d) excavations to install trenching, including storafjiexcavated material;

(e) provision of ducting or alternative means of cortthgc media including jointing pits
hardstanding adjoining the jointing pits, combitexes, fibre bays, cable ducts, cable
protections, joint protection, manholes, kiosksykaa posts, underground cable marker,
tiles and tape, send and receive pits for horizatitactional drilling, trenching, lighting,
and a put or container to capture fluids associatdddrilling;

“energy storage” means equipment used for the geanéelectrical energy;

“National Grid substation” means the existing 132&bbstation located near Stockton-On-
Tees owned and operated by National Grid;

“inverter” means electrical equipment required tmert direct current power to alternating
current;

“mounting structure” means a frame or rack madgat¥anised steel, anodised aluminium or
other material design to support the solar parmadsraounted on piles driven into the ground,
piles rammed into a pre-drilled hole, a pillar eltiag to a steel ground screw, or pillars fixed
to a concrete foundation;

“panel areas” means panel areas A to F shown &belt Work No. 1 on the works plans;

“permissive paths” means new access tracks prayidastricted public access within the
Order limits along the routes shown on the strewks; public rights of way and access plans;

“solar panel” means a solar photovoltaic panel odufe designed to convert solar irradiance
to electrical energy;

“substation” means a substation containing eleatequipment required to switch, transform,
convert electricity and provide reactive power cemgation with welfare facilities, means of
access and other associated facilities;;

“switch gear” means a combination of electricacdimect switches, fuses or circuit breakers
used to control, protect, and isolate electricaiigaent; and

“transformer” means a structure serving to tramsfefectricity to a higher voltage.

2.In the Boroughs of Darlington and Stockton-on-Teewl the County of Durham the
construction, operation, maintenance and decomomisg] of a nationally significant

infrastructure project as defined in sections 144by 15 of the 2008 Act with associated
development under section 115(1)(b) of the 2008 Act

3.The nationally significant infrastructure projeauthorised by this Order comprises a
generating station with a gross electrical outpfitower 50 megawatts alternating current
comprising all or any of the work numbers in thch&dule or any part of any work number in this

Schedule—

Work No. 1 — a ground mounted solar photovoltaic generatiatjon comprising—

Work No. 1A, 1B, 1C, 1D, 1E, and 1F: being panekarA to F, comprising—
(a) solar panels fitted to mounting structures;
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(b)

balance of solar plant,

and associated development within the meaning cti®@el115(2) of the 2008 Act comprising—

Work No. 2 —a battery energy storage system comprising—

(©)
(d)
(e)

®

()
(h)
@)

0

battery energy storage system units co-located Withk No. 1;
auxiliary transformers and associated bunding;

power conversion system units including invertessjitch gear, transformers and
ancillary equipment;

containers or enclosures housing all or any of WNds. 2(b) and (c) and ancillary
equipment sitting on a concrete foundation slaplaced on metal skids;

monitoring and control systems;
heating, ventilation and air conditioning systems;

fire safety infrastructure including water storagéanks or other containers, and drainage
and water containment features and associatedinfciure; and

containers or similar structures to house, coratnol welfare facilities, and storage.

Work No. 3 — works including—

(k)
o

33 kilovolt electrical cables connecting Work Noardd Work No. 2 to Work No. 4;
132 kilovolt electrical cables connecting Work Mao Work No. 6 within panel areas;

(m) fencing, gates, boundary treatment and other mefagrsclosure;

(n)
(0)

(P)

(@
0

improvement, maintenance and use of existing @itraicks;

laying down of internal access tracks, ramps, meaznaccess, footpaths, permissive
paths, roads, including the laying and construatibdrainage infrastructure, signage and
information boards;

works for the provision of security and monitoringeasures such as CCTV columns,
lighting columns and lighting, cameras, weathetiata, communication infrastructure,
and perimeter fencing;

landscaping and biodiversity mitigation and enhamaet measures including planting;
and

works required for crossing, moving re-routing @edundergrounding of existing utility
assets (including water, gas, sewer pipes, elégtriistribution/transmission cabling,
telecommunications etc.).

Work No. 4 — works in connection with an onsite substatiompgosing—

(s)
®
(u)

V)
(W)
)
)
@

substation, switch room buildings, concrete fouinfest and ancillary equipment
including reactive power units;

power conversion system units including inverteswsjitch gear, transformers and
ancillary equipment;

control building housing offices, storage contaénand space, welfare facilities, waste
storage within a fenced compound, car parking;

monitoring and control systems for Work Nos. 1nd 4;

132 kilovolt harmonic filter compound;

electrical cables;

communications mast being not more than 15 metrésight;

deluge system including water tanks and fire suggio®, and drainage and water
containment features and associated infrastructume;

(aa)access gates and tracks, security palisade feaoitdpunding.

Work No. 5 — works including—
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(bb) 132 kilovolt electrical cables connecting Work Nbto Work No. 6 outside of panel
areas;

(cc) fencing, gates, boundary treatment and other mefagisclosure;

(dd)laying down of internal access tracks, ramps, me&ascess, footpaths, roads, including
the laying and construction of drainage infrasuioet signage and information boards;
and

(ee)works required for crossing, moving re-routing @egundergrounding of existing utility
assets (including water, gas, sewer pipes, elégtriistribution/transmission cabling,
telecommunications etc.)

Work No. 6 — within the National Grid substation constructiof electrical substation
infrastructure including:

(ff) a compound for electrical works necessary for theasds transmission of electricity
containing, but not limited to, cable switchgead &fectrical equipment including power
transformers, reactive compensation equipmengrsiltcooling equipment, control and
welfare buildings, lightning rods, internal roadgcurity fencing, and other associated
equipment, structures and buildings including naigenuation works;

(gg) electrical cables;

(hh)132 kilovolt connection bay located at the Norto82 lkilovolt GIS switch room
including all associated electrical equipment andl evorks necessary to enable the
onward transmission of electricity; and

(i) access gates and tracks.
Work No. 7 —temporary construction and decommissioning of acdescks and compounds
comprising—

(i) works to improve existing farm access from publighlwvay, and install temporary traffic
lights, banksmen or other measures to managectraffi

(kk) works to excavate and store soil, clear vegetatiwhobstacles, level, shape and prepare
surface for construction track to be installed,;

(Il) storage of equipment and materials including wsisigs;

(mm) civils investigations and works to reinforce groumith weight-bearing support
infrastructure, maintain integrity of structureqibath road surface;

(nn)creation of temporary construction access traekgldwn and working areas;

(oo)works required for crossing, moving, re-routingo@er/undergrounding of existing utility
assets (including water, gas, sewer pipes, elégtriistribution/transmission cabling,
telecommunications etc.);

(pp)temporary stopping up of watercourses for instaltabf culverts, drainage and other
features to cross water courses;

(qq) areas of hardstanding;

(rr) car parking;

(ss) site and welfare offices, canteens and workshops;

(tt) area for download and turning;

(uu) security infrastructure;

(vv) site drainage and waste management infrastruance;

(ww) electricity, water, waste-water and telecommuniceticonnections.

Work No. 8 — works to facilitate access for all works, corajmy—
(xx) creation of accesses from or across the publiotagh
(yy) visibility splays;

(zz) works to widen and surface the public highway; and
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(aaa) installation of temporary traffic lights or faciis for manned traffic
management.

Work No. 9 — works for areas of green infrastructure compgst

(bbb) soft landscaping and planting, including tree aadderow planting;

(cce) habitat creation and management including earthsyddndscaping, means of
enclosure and the laying and construction of dgeriafrastructure; and

(ddd) laying down of permissive paths, signage, and médion boards.

In connection with the construction of Work Nos9 bove and to the extent that they do not
form any part of any such work, further associatedelopment comprising such other works as
may be necessary or expedient for the purpose of oonnection with the relevant part of the

authorised development and which fall within thepse of work assessed by the environmental
statement within the Order limits including—

(eee) haul roads, ramps, watercourse and other tempam@ssings, vehicular and
pedestrian means of access including creationwftrecks and paths, widening upgrades
alterations and improvements of existing roadsksa@and paths;

(fff) fencing, gates, boundary treatments and other nefarclosure;
(gg9) bunds, embankments, trenching and swales;

(hhh) provision of temporary and permanent ecological emdronmental mitigation
and compensation works, including landscaping warid habitat creation;

(iif) working sites in connection with the constructioh tbe authorised development
including construction lay down areas, compoundg apoil storage and associated
control measures;

(i) works to the existing irrigation system and wordstter the position and extent of such
irrigation system;

(kkk) surface water drainage systems, storm water atienuaystems including
storage basins, oil water separators, includinghicélling and culverting and works to
existing drainage networks;

(I electrical, gas, water, foul water drainage andecmimunications infrastructure
connections diversions and works to alter the fmwsibf such services and utilities
connections;

(mmm) works to alter the course of or otherwise interfesiiéh non-navigable rivers,
streams or watercourses;

(nnn) site establishments and preparation works includiitg clearance (including
vegetation removal, demolition of existing buildsnand structure), earthworks (including
soil stripping and storage and site levelling) ardavations, the alteration of the position
of services and utilities and works for the pratacof buildings and land;

(000) works for the benefit or protection of land affettey authorised development;
(ppp) works of restoration;
(qqa) tunnelling, boring and drilling works; and

(rrr) such other works as may be necessary or expedietiid purposes of or in connection
with the relevant part of the authorised developmen
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SCHEDULE 2 Article 42
REQUIREMENTS

PART 1
REQUIREMENTS

Time limits

1. The authorised development must commence no thter the expiration of five years
beginning with the date this Order comes into force

Phases of authorised development and date of finebmmissioning

2—(1) The authorised development may not be comnuenoél a written scheme setting out
the proposed phases of construction of the auttrievelopment has been submitted to and
approved by the relevant planning authority.

(2) The scheme must be implemented as approved.

(3) Notice of the date of final commissioning with respof the first phase of Work No. 1 to
complete commissioning must be given to the relepamning authority within 15 working days
of the date of final commissioning for that phase.

(4) Nothing shall prevent the undertaker and the reiepianning authority agreeing from time
to time to amend the written scheme setting ouptbposed phases of construction.

(5) The agreed written scheme may contain flexibilityl aptioneering for different proposed
phases of construction provided that the undertaksfies the relevant planning authority of the
final intended phasing prior to commencement.

Detailed design approval

3—(1) No phase of the authorised development maynoemee until details of—
(@) the layout;
(b) scale;
(c) proposed finished ground levels;
(d) external appearance;
(e) hard surfacing materials;
(f) vehicular and pedestrian access, parking and atiounl areas;
(g) refuse or other storage units, signs and lighting;
(h) drainage, water, power and communications cablégpgelines;
(i) programme for landscaping works; and
() fencing,

relating to that phase have been submitted to apdoged in writing by the relevant planning
authority.

(2) The details submitted must accord with—
(a) the location plan;
(b) the works plans;
(c) the environmental masterplan;
(d) the outline LEMP;
(e) the principles and assessments set out in theoermiental statement; and
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(f) the design approach document, or such variatiorettieas may be approved by the
relevant planning authority pursuant to requirenight

(3) The authorised development must be carried outéordance with the approved details.

Construction environmental management plans (CEMP)

4—(1) No phase of the authorised development maymeence until a CEMP for that phase
has been submitted to and approved by the relgsanting authority, such approval to be in
consultation with the Environment Agency. Any CEMRBbmitted for approval must be in
accordance with the outline CEMP and any approveE must be adhered to for the duration
of the works in the phase of the authorised devetay to which the CEMP relates.

(2) The CEMP for each phase of the authorised developmast provide details of—
(@) community liaison;
(b) complaints procedures;

(c) nuisance management including measures to avoidmimimise the impacts of
construction works (covering dust, noise and vibrgt

(d) construction dust assessment;

(e) arboricultural impact assessment;

(f) site waste and materials management measures;

(g) pollution control measures to prevent the introgucof any hazardous substances;
(h) security measures and use of artificial lighting;

(i) a protocol requiring consultation with the relevgtainning authority in the event that
unexpected contaminated land is identified duringugd investigation or construction;
and

(j) details of out of hours working procedures.

Decommissioning and restoration

5—(1) Within 3 months of the date that the undentalecides to decommission any part of the
solar farm works and grid connection works, theartaker must submit to the relevant planning
authority for that part for approval a decommissignenvironmental management plan and a
decommissioning traffic management plan for that.gaecommissioning must commence no
later than 40 years following the date of final enissioning of the first phase of Work No. 1 as
notified by the undertaker pursuant to requireng(phasing of the authorised development and
date of final commissioning).

(2) Pursuant to paragraph 5(1) above, the plans sdazhatid approved must be substantially in
accordance with the relevant part of the outlineVIPE

(3) The decommissioning environmental management playmgted and approved must
include a resource management plan that includ&slsi®f proposals to minimise the use of
natural resources and unnecessary materials.

(4) No decommissioning works must be carried out utit¢ relevant planning authority
approves, in consultation with the Environment Agieand the relevant highway authority for the
highway(s) to which the relevant decommissioniraffit management plan relates, the plans
submitted in relation to such works.

(5) The plans must be implemented as approved.

(6) This requirement is without prejudice to any othensents or permissions which may be
required to decommission any part of the authoriselopment.

(7) In this Part of this Schedule —

(@) “solar farm works” means that part of the authatidevelopment identified in Work No.
1, Work No.2, Work No.3 (but excluding Work No.3(land Work No.4; and
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(b) “grid connection works” means that part of the audted development identified in
Work No.3(b) and Work No.5.

Construction traffic management plan (CTMP)

6.—(1) No phase of the authorised development igtodmmenced until a CTMP covering that
phase and in accordance with the outline CTMPHat phase has been submitted to and approved
by the relevant planning authority in consultatwith the highway authority for the highway(s) to
which the CTMP for that phase relates.

(2) The CTMP must be implemented as approved.

Pollution and Spillage

7—(1) No phase of the authorised development is @ocmmenced until a pollution and
spillage response plan covering that phase andcéordance with the outline pollution and
spillage response plan for that phase has beenitsetbrto and approved by the relevant planning
authority to which the pollution and spillage resge plan for that phase relates.

(2) The pollution and spillage response plan must lgeémented as approved.

Materials Management

8—(1) No phase of the authorised development is ¢ocbmmenced until a materials
management plan covering that phase and in acamdaith the outline materials management
plan for that phase has been submitted to and e@grby the relevant planning authority in
consultation with the Environment Agency.

(2) The materials management plan must be implemestag@oved.

Site Waste

9—(1) No phase of the authorised development is éocbmmenced until a site waste
management plan covering that phase and in acomedaith the outline site waste management
plan for that phase has been submitted to and e@grby the relevant planning authority in
consultation to which the site waste management folathat phase relates.

(2) The site waste management plan must be implemastagdproved.

Soil Management

10—(1) No phase of the authorised development may neemee until a soil resource
management plan (which must be substantially ino@@nce with the outline soil resource
management plan as relevant to construction deyifor that phase has been submitted to and
approved by the relevant planning authority in ebagion with Natural England.

(2) All construction works associated with the authedislevelopment must be carried out in
accordance with the approved soil resource managgen.

(3) Prior to the date of final commissioning for anyaph of the authorised development, a soil
resource management plan (which must be substgniielaccordance with the outline soll
resource management plan as relevant to operatictigities) for that phase must be submitted to
and approved by the relevant planning authoritytiat phase.

(4) The operation of the authorised development mustarged out in accordance with the
approved soil resource management plan.

(5) Prior to the start of any decommissioning works fmmy phase of the authorised
development, a soil resource management plan (whicst be substantially in accordance with
the outline soil resource management plan as neletca decommissioning activities) for that
phase must be submitted to and approved by theargl@lanning authority for that phase.
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(6) The decommissioning of the authorised developmerst toe carried out in accordance with
the approved soil resource management plan.

Battery safety management

11—(1) Prior to the commencement of Work No. 2 asifieot to the relevant planning
authority by the undertaker pursuant to requiren2e(hases of the authorised development and
date of final commissioning) a battery fire safetgnagement plan must be submitted to and
approved by the relevant planning authority.

(2) The submitted battery fire safety management plastneither accord with the outline
battery fire safety management plan or detail socnges as the undertaker considers are
required.

(3) In the event that the submitted battery fire safagnagement plan proposes changes to the
outline battery fire safety management plan thevaat planning authority must not approve the
battery fire safety management plan until it hassoited with the County Durham and Darlington
Fire and Rescue Service.

Landscape and ecological management plan (LEMP)

12—(1) No phase of the authorised development iset@dmmenced until a LEMP covering
that phase which accords with the outline LEMP bhasn submitted to and approved by the
relevant planning authority.

(2) The LEMP must include details relevant for the ghaisworks in relation to —

(@) the method of protection of existing landscape uiest and habitats during the
construction, operation and decommissioning stdgieecauthorised development;

(b) habitat creation, including all new native hedgenohanting, replanting of any breaks
(gaps) in excess of 1 metre in existing native bealgs within the Order limits adjacent
to the footpath and sowing of wildflower seed aldhg margins between the footpath
and the hedgerow/security fence boundaries;

(c) ongoing management including seasonal grazing egimd other measures including the
annual review of the need for any additional miiia planning work, during the lifetime
of the authorised development;

(d) how the landscaping and ecology measures will beaged, maintained, and monitored
during the operational life of the authorised depetent to the date on which the
decommissioning and restoration plan is implemenpegisuant to requirement 5
(decommissioning and restoration);

(e) a timetable for the landscape management of ttgb Waihin the Order limits during the
lifetime of the authorised development; and

(f) landscaping details.
(3) The LEMP must be implemented as approved.

Implementation and maintenance of landscaping

13—(1) All landscaping works must be carried out gt@dance with the LEMP approved
under requirement 12 (landscape and ecological gement plan), and in accordance with the
relevant recommendations of appropriate Britism&aads.

(2) Any tree or shrub planted or used as part of amosepl landscaping management scheme
that, within a period of five years after plantiigremoved, dies or becomes, in the opinion of the
relevant planning authority, seriously damagediseased must be replaced in the first available
planting season with a specimen of the same spanigsize as that originally planted.
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Public rights of way diversions

14—(1) No phase of the authorised development issteadmmenced and no decommissioning
will be undertaken until a public rights of way nagement plan substantially in accordance with
the outline public rights of way management plandoy sections of public rights of way shown
to be temporarily closed on the rights of way aoceas plans for that phase has been submitted to
and approved by the relevant planning authoritycamsultation with the relevant highway
authority.

(2) The plan must include details of—

(@) measures to minimise the length of any sectiormubfic rights of way to be temporarily
closed; and

(b) advance publicity and signage in respect of anyi@es of public rights of way to be
temporarily closed.

(3) The plan must be implemented as approved unlessvate agreed with the relevant
planning authority in consultation with the highwaythority.

Construction hours
15—(1) Subject to sub-paragraph (2), no constructionks are to take place except between
the hours of—
(a) 08:00 to 18:00 Monday to Friday; and
(b) 08:00 to 13:00 on Saturday.
(2) With no activity on Sundays or bank holidays.
(3) The following works are permitted outside the haaferred to in sub-paragraph (1)—
(@) emergency works; and
(b) works which do not cause noise that is audiblé@bbundary of the Order limits.

(4) Any emergency works carried out under sub-paragr@)fa) must be notified to the
relevant planning authority within 72 hours of thedmmencement.

Fencing and other means of enclosure

16—(1) No phase of the authorised development mayneemee until written details of all
proposed permanent and temporary fences, wallsher oneans of enclosure of the connection
works for that phase have been submitted to ancoapg by the relevant planning authority as
part of the detailed design approval required loyiirement 3(1) (detailed design approval).

(2) For the purposes of requirement 16(1), “commeneefudes any site preparation works.

(3) Any construction site must remain securely fenaeddcordance with the approved details
at all times during construction of the authorigestelopment.

(4) Any temporary fencing must be removed on completibthe phase of construction of the
authorised development for which it was used.

(5) Any approved permanent fencing must be completéaréecompletion of the authorised
development.

Archaeology

17—(1) No phase within the authorised developmentoisbe commenced until a written
scheme of investigation, substantially in accorédanwith the outline archaeological management
strategy, within that phase has been submitteddapproved by the relevant planning authority.

(2) Any archaeological works or programme of archadoldgnvestigation carried out under
the approved written scheme for investigation niestcarried out by an organisation registered
with the Chartered Institute for Archaeologistdgra member of that Institute.
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(3) Any archaeological works or programme of archagolgnvestigation must be carried out
in accordance with the approved scheme.

Requirement for written approval

18. Where the approval, agreement or confirmatiorhef$ecretary of State, relevant planning
authority or another person is required under airement that approval or confirmation must be
given in writing.

Amendments to approved details

19—(1) With respect to any requirement which requitles authorised development to be
carried out in accordance with the details approbgdthe relevant planning authority, the
approved details must be carried out as approviegssian amendment or variation has previously
been approved in writing by the relevant planniatharity in accordance with sub-paragraph (2).

(2) Any amendments to or variations from the approvetits must be in accordance with the
principles and assessments set out in the envinotainstatement. Such agreement may only be
given in relation to immaterial changes where & baen demonstrated to the relevant planning
authority that the subject matter of the agreemsenght is unlikely to give rise to any materially
new or materially different environmental effecbrr those assessed in the environmental
statement.

(3) The approved details must be taken to include amgnaiments that may subsequently be
approved in writing by the relevant planning auityor

Consultation

20.Where the relevant planning authority is requibgdthis Order or other statute to consult
with another person or body prior to discharging@guirement, the undertaker must consult with
such person or body prior to making an applicatiodischarge the requirement.

PART 2
PROCEDURE FOR DISCHARGE OF REQUIREMENTS

Interpretation

21.In this Part of this Schedule, “discharging auitlypmeans—

(@) any body responsible for giving any consent, agesgnor approval required by a
requirement included in Part 2 of this Schedulefoorgiving any consent, agreement or
approval further to any document referred to in sungh requirement; or

(b) the local authority in the exercise of its funcgaset out in sections 60 (control of noise
on construction sites) and 61 (prior consent forkan construction sites) of the Control
of Pollution Act 1974 subsequently referred to tiie 1974 Act’4).

Applications made under requirements

22—(1) Where an application has been made to thehdigang authority for any consent,
agreement or approval required by a requirementiagoed in Part 2 of this Schedule, or for any
consent, agreement or approval further to any decameferred to in any such requirement, the
discharging authority must give notice to the utalar of its decision on the application within a
period of eight weeks beginning with—

(@) 1974 c. 40. Section 61 was amended by Schedttetife Building Act 1984 (c.55), Schedule 15 to Ewvironmental
Protection Act 1990 (c.43) and Schedule 24 to téirBnment Act 1995 (c.25).
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(@) the day immediately following that on which the Bqgttion is received by the
discharging authority; or

(b) where further information is requested under paalgr 23, the day immediately
following that on which the further information hbeen supplied by the undertaker, or
such longer period as may be agreed in writinghgy undertaker and the discharging
authority.

(2) In determining any application made to the discimay@uthority for any consent, agreement
or approval required by a requirement containedPamt 2 of this Schedule, the discharging
authority may—

(a) give or refuse its consent, agreement or appraval;
(b) give its consent, agreement or approval subjextdsonable conditions,

and where consent, agreement or approval is refasedranted subject to conditions the
discharging authority must provide its reasongHat decision with the notice of the decision.

(3) In the event the discharging authority does notreine an application within the period set
out in sub-paragraph (1), the discharging authasitio be taken to have granted all parts of the
application (without any condition or qualificatioat the end of that period.

Further information regarding requirements

23—(1) In relation to any application referred toparagraph 25, the discharging authority may
request such further information from the undentak® it considers necessary to enable it to
consider the application.

(2) If the discharging authority considers that furtheformation is necessary and the
requirement concerned contained in Part 2 of tbiee8ule does not specify that consultation with
a consultee is required, the discharging authoniygt, within ten business days of receipt of the
application, notify the undertaker in writing sgtig the further information required.

(3) If the requirement concerned contained in Part thisf Schedule specifies that consultation
with a consultee is required, the discharging aitthanust issue the application to the consultee
within five business days of receipt of the applma and notify the undertaker in writing
specifying any further information requested by tbasultee within five business days of receipt
of such a request.

(4) If the discharging authority does not give the figdtion within the period specified in sub-
paragraph (2) or (3) it (and the consultee, asce may be) is deemed to have sufficient
information to consider the application and is antitled to request further information without
the prior agreement of the undertaker.

Appeals
24—(1) Where a person (“the applicant”) makes aniappibn to a discharging authority, the
applicant may appeal to the Secretary of Statedrevent that—

(@) the discharging authority refuses an applicationaioy consent, agreement or approval
required by—

(i) arequirement contained in Part 2 of this Schedrle;
(i) a document referred to in any requirement contaim&rt 1 of this Schedule;
(b) the discharging authority grants such an applioagighject to conditions;

(c) the discharging authority issues a notice furtleerséctions 60 (control of noise on
construction sites) or 61 (prior consent for workamnstruction sites) of the 1974 Act;

(d) on receipt of a request for further informationguant to paragraph 23 of this Part of this
Schedule, the applicant considers that either ti@envor part of the specified information
requested by the discharging authority is not rsargs for consideration of the
application; or
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(e) on receipt of any further information requested; tlischarging authority notifies the
applicant that the information provided is inadeguend requests additional information
which the applicant considers is not necessargdaosideration of the application.

(2) The appeal process is as follows—

(a) any appeal by the applicant must be made withida® of the date of the notice of the
decision or determination, or (where no determamatias been made) the expiry of the
time period set out in paragraph 22(1), giving risethe appeal referred to in sub-
paragraph (1);

(b) the applicant must submit the appeal documentétidhe Secretary of State and must on
the same day provide copies of the appeal docutiemta the discharging authority and
any consultee specified under the relevant req@intntontained in Part 2 of this
Schedule;

(c) as soon as is practicable after receiving the dgjmeamentation, the Secretary of State
must appoint a person to consider the appeal éfp@inted person”) and must notify the
appeal parties of the identity of the appointedsperand the address to which all
correspondence for the attention of the appoingzdgn should be sent;

(d) the discharging authority and any consultee (ifliapple) must submit their written
representations together with any other representato the appointed person in respect
of the appeal within ten business days of the state specified by the appointed person
and must ensure that copies of their written reprdions and any other representations
as sent to the appointed person are sent to eheh artd to the applicant on the day on
which they are submitted to the appointed person;

(e) the applicant must make any counter-submissiontheoappointed person within ten
business days of receipt of written representatmmsuant to sub-paragraph (d) above;
and

(f) the appointed person must make a decision andynibtifo the appeal parties, with
reasons, as soon as reasonably practicable aftenthof the ten day period for counter-
submissions under sub-paragraph (e).

(3) The appointment of the appointed person pursuansub-paragraph (2)(c) may be
undertaken by a person appointed by the Secrefa8tate for this purpose instead of by the
Secretary of State.

(4) In the event that the appointed person considess fthither information is necessary to
enable the appointed person to consider the appealappointed person must as soon as
practicable notify the appeal parties in writingesifying the further information required, the
appeal party from whom the information is sought ¢he date by which the information is to be
submitted.

(5) Any further information required pursuant to subgmaph (4) must be provided by the
party from whom the information is sought to th@aipted person and to the other appeal parties
by the date specified by the appointed person.appeinted person must notify the appeal parties
of the revised timetable for the appeal on or eetbat day. The revised timetable for the appeal
must require submission of written representatimnghe appointed person within ten business
days of the date specified by the appointed petsgnmust otherwise be in accordance with the
process and time limits set out in sub-paragrap}{s)(to (e).

(6) On an appeal under this paragraph, the appointsdmpenay—
(a) allow or dismiss the appeal; or

(b) reverse or vary any part of the decision of theltisging authority (whether the appeal
relates to that part of it or not),

and may deal with the application as if it had besde to the appointed person in the first
instance.

(7) The appointed person may proceed to a decisionnoappeal taking into account such
written representations as have been sent witkirrdlevant time limits and in the sole discretion

43



of the appointed person such written representati@rhave been sent outside of the relevant time
limits.

(8) The appointed person may proceed to a decisiontéeeigh no written representations have
been made within the relevant time limits, if itpgars to the appointed person that there is
sufficient material to enable a decision to be maléhe merits of the case.

(9) The decision of the appointed person on an appdaial and binding on the parties, and a
court may entertain proceedings for questioningdibeision only if the proceedings are brought
by a claim for a judicial review.

(10) If an approval is given by the appointed persorsipaint to this Part of this Schedule, it is
deemed to be an approval for the purpose of Paftl@is Schedule as if it had been given by the
discharging authority. The discharging authorityynnfirm any determination given by the
appointed person in identical form in writing, kaufailure to give such confirmation (or a failure
to give it in identical form) is not to be taken affect or invalidate the effect of the appointed
person’s determination.

(11) Save where a direction is given pursuant to subgraph (12) requiring the costs of the
appointed person to be paid by the dischargingoaityh the reasonable costs of the appointed
person are to be met by the applicant.

(12) On application by the discharging authority or #&pplicant, the appointed person may give
directions as to the costs of the appeal and #setparties by whom the costs of the appeal are to
be paid. In considering whether to make any suckction and the terms on which it is to be
made, the appointed person must have regard twarglgguidance on the Planning Practice
Guidance website or any official circular or guidarwhich may from time to time replace it.

Fees

25—(1) Where an application is made to the relevdabhmng authority for written consent,
agreement or approval in respect of a requirentkatfee prescribed under regulation 16(1)(b) of
the Town and Country Planning (Fees for Applicatiobeemed Applications, Requests and Site
Visits) (England) Regulations 20H}((as may be amended or replaced from time to tisé¢)
apply and must be paid to the relevant planningaity for each application.

(2) Any fee paid under this Schedule must be refundebe undertaker within four weeks of—
(a) the application being rejected as invalidly made; o

(b) the relevant planning authority failing to determihe application within ten weeks from
the relevant date in paragraph 2(1) unless—

(i) within that period the undertaker agrees, in wgitithat the fee is to be retained by
the relevant planning authority and credited irpees of a future application; or

(i) a longer period of time for determining the applma has been agreed pursuant to
paragraph 2(1) of this Schedule.

SCHEDULE 3 Article 9
STREETS SUBJECT TO STREET WORKS

Interpretation

26.In this Schedule “cable works” means works to @Jaetain and maintain underground
electrical and communications apparatus

@ %)) 3

Area Sreet Description of works

(@) S.I., amended by S.I. 2013/2153, S.I. 2014/3972814/643, S.I1. 2017/1314 and S.I. 2019/1154.
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Parish of Unnamed Cable works beneath the width of street comprisihgngth of
Brafferton Road 320m as shown between points marked A and B ort Shafe
the street works, public rights of way and accéaa®
Parish of High House | Cable works beneath the width of street comprisitength of
Brafferton Lane 95m as shown between points marked B and C on Stadet
the street works, public rights of way and accéaa®
Parish of The Green Cable works beneath the width of streipeising a length of
Brafferton 140m as shown between points marked C and D on 3lafe
the street works, public rights of way and accéaag
Parish of Aycliffe Lane | Cable works beneath the width of etreomprising a length of
Brafferton 600m as shown between points marked D and E onsshee
and 3 of the street works, public rights of way andess plans.
Parish of Lime Lane Cable works beneath the width of streetfrising a length of
Brafferton 2420m as shown between points marked E and F @tsshe
and 2 of the street works, public rights of way andess plans.
Parish of Lodge Lane Cable works beneath the width of steetprising a length of
Brafferton 935m as shown between points marked F and G omsshee
and 5 of the street works, public rights of way andess plans.
Parish of Elstob Lane Cable works beneath the width of stestprising a length of
Great 895m as shown between points marked H and | onshiesnd
Stainton 8 of the street works, public rights of way andesscplans.
Parish of Unnamed Cable works beneath the width of street comprisifength of
Great Road running| 1360m as shown between points marked J and K @is8e
Stainton east —west | and 9 of the street works, public rights of way andess plans.
between
Great
Stainton and
Bishopton
Parish of Folly Bank Cable works beneath the width of steeeshown with
Bishopton reference CC5 on sheet 9 of the street works, puiglits of
way and access plans.
Parish of Unnamed Cable works beneath the width of street comprisifength of
Bishopton Road running| 530m as shown between points marked K and L ortsBee
north — south | and 10 of the street works, public rights of wag ancess
to the west of| plans.
Bishopton
Beck
Parish of Redmarshall | Cable works beneath the width of street comprisitength of
Bishopton Road 2110m as shown between points marked N and O @issh#&
and 12 of the street works, public rights of wagl ancess
plans.
Parish of Redmarshall | Cable works beneath the width of street as showim wi
Redmarshall | Road, in the | reference CC6 on sheet 11 of the street worksjgtghts of
vicinity of way and access plans.
Morrington
Bridge
Parish of Whitton Cable works beneath the width of street comprisifength of
Redmarshall | Road 180m as shown between points marked O and P oh Eheé¢
the street works, public rights of way and accéasg
Parish of Kirk Hill Cable works beneath the width of streetprising a length of
Redmarshall 460m as shown between points marked O and Q onh Shex
the Street Works, Public Rights of Way and Accéaag
Parish of Carlton Vg Cable works beneath the width of sta@hprising a length of
Redmarshall 455m as shown between points marked Q and R otssh2e

and 13 of the street works, public rights of wagl ancess
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plans.

Parish of Letch Lane Cable works beneath the width of siwestprising a length of

Carlton 1850m as shown between points marked R and S eftssh2
and 13 of the street works, public rights of wagl ancess
plans.

Parish of Footpath Cable works beneath the width of street, referefid@@fn.7,

Brafferton No.7 comprising a length of 320m as shown between paonatsked
1 and 2 on sheet 1 of the street works, publidsigfiway and
access plans.

Parish of Footpath No. | Cable works beneath the width of street comprisitength of

Brafferton 8 155m as shown between points marked 1 and 3 on sluée
the street works, public rights of way and accéasg

Parish of Footpath No. | Cable works beneath the width of street, referefd@dfn.9,

Brafferton 9 comprising a length of 15m as shown between poiatked 5
and 6 on sheets 1 and 3 of the street works, priglits of way
and access plans.

Parish of Footpath Cable works beneath the width of street, referefd@dfn.10)

Brafferton No.10 comprising a length of 50m as shown between paiaiked 7
and 8 on sheets 1 and 3 of the street works, priglits of way
and access plans.

Parish of Bridleway Cable works beneath the width of street, referefs®dfn.14,

Brafferton No.14 comprising a length of 1635m as shown between p@isnd
10 on sheet 3 of the street works, public rightea§ and
access plans.

Parish of Footpath Cable works beneath the width of street, referefd@dfn.9,

Brafferton No.9 comprising a length of 135m as shown between pdibtand
12 on sheet 1 of the street works, public rightea§ and
access plans.

Parish of Footpath Cable works beneath the width of street, referefide®fn.15,

Brafferton No.15 comprising a length of 140m as shown between pdidisnd
17 on sheet 4 of the street works, public rightea§ and
access plans.

Parish of Bridleway Cable works beneath the width of street, refereiRdfn.11,

Brafferton No.11 comprising a length of 65m as shown between pdiaitand 20
on sheet 4 of the street works, public rights of @wad access
plans.

Parish of Footpath Cable works beneath the width of street, referefide®fn.12,

Brafferton No.12 comprising a length of 260m as shown between p@ihtsnd
22 on sheet 4 of the street works, public rightway and
access plans.

Parish of Footpath No. | Cable works beneath the width of street, referefdedfn.12,

Brafferton 12 comprising a length of 80m as shown between p@Btand 24
on sheets 2, 5 and 6 of street works, public rightgay and
access plans.

Parish of Bridleway Cable works beneath the width of street, refereiRdBfn.13,

Brafferton No.13 comprising a length of 55m as shown between p@htand 26
on sheets 4 and 6 of the street works, public sightvay and
access plans.

Parish of Footpath Cable works beneath the width of street, referefidedtStn.4

Great No.4 comprising a length of 315m as shown between p@intsnd

Stainton 28 on sheets 2 and 5 of the street works, pulghtsiof way

and access plans.
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Parish of Footpath Cable works beneath the width of street, referefided

Great No.6 GtStn.6, comprising a length of 300m as shown betwmints

Stainton 29 and 30 on sheet 5 of the street works, pulgitsiof way
and access plans.

Parish of Footpath No. | Cable works beneath the width of street, referefided

Great 12 GtStn.12, comprising a length of 30m as shown betwmints

Stainton 30 and 31 on sheet 5 of the street works, pulgitsi of way
and access plans.

Parish of Footpath Cable works beneath the width of street, referefided tStn.2,

Little No.2 comprising a length of 430m as shown between p@idtand

Stainton 33 on sheet 6 of the street works, public rightway and
access plans.

Parish of Footpath Cable works beneath the width of street, referefid@dtStn.1,

Little No.1 comprising a length of 485m as shown between p8iftznd

Stainton 35 on sheets 6 and 7 of the street works, pulghtsiof way
and access plans.

Parish of Footpath Cable works beneath the width of street, referefided tStn.1,

Little No.1 comprising a length of 45m as shown between p@&ntand 38

Stainton on sheet 7 of the street works, public rights of @ad access
plans.

Parish of Footpath Cable works beneath the width of street, referefided

Great No.8 GtStn.8, comprising a length of 880m as shown betwmints

Stainton 39 and 40 on sheets 7 and 8 of the street workdicpights of
way and access plans

Parish of Footpath Cable works beneath the width of street, referefiéedt-

Great No.3 Stn.3, comprising a length of 375m as shown betvpeamts

Stainton 42 and 43 on sheet 8 of the street works, pulgittsiof way
and access plans.

Parish of Footpath Cable works beneath the width of street, referefided

Bishopton No.3 GtStn.3, comprising a length of 430m as shown betwmints
43 and 44 on sheet 8 of the street works, pulgittsiof way
and access plans.

Parish of Footpath No. | Cable works beneath the width of street, referefdedtn.4,

Bishopton 4 comprising a length of 610m as shown between pdi@tsnd
50 on sheets 9, 10 and 11 of the street worksj@rights of
way and access plans.

Parish of Footpath Cable works beneath the width of street, referefidedtn.7,

Bishopton No.7 comprising a length of 40m as shown between p&ihtand 52
on sheet 11 of the street works, public rights af\and access
plans.

Parish of Footpath Cable works beneath the width of street, referefid@dRml.1,

Redmarshall | No.1 comprising a length of 40m as shown between p&Btand 54
on sheet 12 of the street works, public rights af\and access
plans.

Parish of Footpath Cable works beneath the width of street, referefid&tRml.2,

Redmarshall | No.2 comprising a length of 30m as shown between p&btand 56
on sheet 12 of the street works, public rights af\and access
plans

Parish of Footpath Cable works beneath the width of street, refereféa«€tn.7,

Carlton No.7 comprising a length of 55m as shown between p&intand 58
on sheets 12 and 13 of the street works, publitsigf way
and access plans.

Parish of Footpath Cable works beneath the width of street, referefidetn.6,

Carlton No.6 comprising a length of 35m as shown between p&@tand 60

on sheets 12 and 13 of the street works, publitsigf way
and access plans.
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SCHEDULE 4 Article 11

ALTERATION OF STREETS

PART 1

PERMANENT ALTERATION OF LAYOUT AND MAINTAINED BY THE

HIGHWAY AUTHORITY

@ @) ®)
Area Street Description of permanent alteration
Parish of High House | Works for the provision of a permanent means oéasdo the
Brafferton Lane authorised development from High House Lane as slasv
point A3 on sheet 3 of the street works, publitisgof way and
access plans.
Parish of High House | Works for the provision of a permanent means oéasdo the
Brafferton Lane authorised development from High House Lane as slasv
point A2 on sheets 1 and 3 of the street workslipuights of
way and access plans.
Parish of Lodge Lane Works for the provision of a permamaaans of access to the
Great authorised development from Lodge Lane as shovpoias B1
Stainton on sheets 2 and 5 of the street works, public sightvay and
access plans.
Parish of Bishopton Works for the provision of a permanent means oéssd¢o the
Great Lane / Elstob | authorised development from Bishopton Lane / Elstabe as
Stainton Lane shown as point C1 on sheet 7 of the street work$igrights of
way and access plans.
Parish of Unnamed Works for the provision of a permanent means oéas¢o the
Great road between| authorised development from an unnamed road betGeest
Stainton Great Stainton and Bishopton as shown point D2 on sheétt3e
Stainton and | street works, public rights of way and access plans
Bishopton
Parish of Elstob Lane Works for the provision of a permarmaaains of access to the
Great authorised development from Elstob Lane as showoems D1
Stainton on sheet 8 of the street works public rights of wagl access
plans.
Parish of Unnamed Works for the provision of a permanent means oéssd¢o the
Great road to the authorised development from an unnamed road tavése of
Stainton west of The | The Green, Bishopton, as shown as point E1 on $hefkthe
Green, street works, public rights of way and access plans
Bishopton
Parish of Unnamed Works for the provision of a permanent means oéas¢o the
Great road adjacent| authorised development from an unnamed road adjazen
Stainton to Bishopton | Bishopton Beck, Bishopton, as shown as point Féraet 10 of
Beck the street works, public rights of way and accéasg
PART 2
TEMPORARY ALTERATION OF LAYOUT
(€ @) ©)
Area Street Description of permanent alteration
Parish of Brafferton Works for the provision of a temporary means ofasdo the
Brafferton Lane authorised development from Brafferton Lane as shasvpoint

Al on sheet 3 of the street works, public rightsvay and
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| access plans.

SCHEDULE 5 Articles 13 and 14

PUBLIC RIGHTS OF WAY TO BE STOPPED UP

PART 1
PUBLIC RIGHTS OF WAY TO BE TEMPORARILY STOPPED UP
@ @ ©)
Area Public right | Extent of temporary stopping up
of way to be
temporarily
stopped up
Parish of Footpath Temporary management including temporary stoppmguer
Brafferton No.7 the public right of way, referenced FP-Bfn.7, coisipg a
length of 320m as shown between points marked Ramd
sheet 1 of the street works, public rights of wag access
plans.
Parish of Footpath No. | Temporary management including temporary stoppmguer
Brafferton 8 the public right of way, referenced FP-Brn.8, coisipg a
length of 150m between points marked 1 and 3 oetShef the
street works, public rights of way and access plans
Parish of Footpath No. | Temporary management including temporary stoppmguer
Brafferton 9 the public right of way, referenced FP-Bfn.9, coisipg a
length of 15m as shown between points marked Hamdsheet
1 of the street works, public rights of way andesscplans.
Parish of Footpath Temporary management including temporary stoppmguer
Brafferton No.10 the public right of way, referenced FP-Bfn.10, coisipg a
length of 50m as shown between points marked Bad
sheets 1 and 3 of the street works, public rightsay and
access plans.
Parish of Bridleway Temporary management including temporary stoppmguer
Brafferton No.14 the public right of way, referenced BR-Bfn.14, coising a
length of 1635m as shown between points 9 and Iheat 3 of
the street works, public rights of way and accéasg
Parish of Footpath Temporary management including temporary stoppmguer
Brafferton No.9 the public right of way, referenced FP-Bfn.9, coisipg a
length of 613m as shown between points 11 and tikheet 1
of the Street Works, Public Rights of Way and Ascglans.
Parish of Footpath Temporary management including temporary stoppmguer
Brafferton No.9 the public right of way, referenced FP-Bfn.9, coisipg a
length of 135m as shown between points 11 and Isheat 1 of
the Street Works, Public Rights of Way and Accdaag
Parish of Footpath Temporary management including temporary stoppmguer
Brafferton No.20 the public right of way, referenced FP-Bfn.20, coisipg a
length of 50m as shown between points 13 and 1sheat 3 of
the street works, public rights of way and accéasg
Parish of Footpath Temporary management including temporary stoppmguer
Brafferton No.15 the public right of way, referenced FP-Bfn.15, coisipg a
length of 140m as shown between points 16 and Isheat 4 of
the street works, public rights of way and accéasg
Parish of Bridleway Temporary management includéergporary stopping up over
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Brafferton No.11 the public right of way, referedd@R-Bfn.11, comprising a
length of 65m as shown between points 19 and Xheat 4 of
the street works, public rights of way and accéasg

Parish of Footpath Temporary management including temporary stoppmguer

Brafferton No.12 the public right of way, referenced FP-Bfn.12, coisipg a
length of 260m as shown between points 21 and Zheat 4 of
the street works, public rights of way and accéasg

Parish of Footpath No. | Temporary management including temporary stoppmguer

Brafferton 12 the public right of way, referenced FP-Bfn.12, coisipg a
length of 80m as shown between points 23 and Zheat 5 of
the street works, public rights of way and accéasg

Parish of Bridleway Temporary management including temporary stoppmguer

Brafferton No.13 the public right of way, referenced BR-Bfn.13, caising a
length of 55m as shown between points 25 and 2heats 4 and
6 of the street works, public rights of way andesscplans.

Parish of Footpath Temporary management including temporary stoppmguer

Great No.4 the public right of way, referenced FP-GtStn.4, pdsing a

Stainton length of 315m as shown between points 27 and Zheats 2
and 5 of the street works, public rights of way andess plans.

Parish of Footpath Temporary management including temporary stoppmguer

Great No.6 the public right of way, referenced FP-GtStn.6, pdsing a

Stainton length of 300m as shown between points 29 and 3heat 5 of
the street works, public rights of way and accéasg

Parish of Footpath No. | Temporary management including temporary stoppmguer

Great 12 the public right of way, referenced FP-GtStn.12npdsing a

Stainton length of 30m as shown between points 30 and Jheat 5 of
the street works, public rights of way and accéasg

Parish of Footpath Temporary management including temporary stoppmguer

Little No.2 the public right of way, referenced FP-LtStn.2, poising a

Stainton length of 430m as shown between points 32 and 3heat 6 of
the street works, public rights of way and accéasg

Parish of Footpath Temporary management including temporary stoppmguer

Little No.1 the public right of way, referenced FP-LtStn.1, poising a

Stainton length of 485m as shown between points 34 and 3theats 6
and 7 of the street works, public rights of way andess plans.

Parish of Footpath Temporary management including temporary stoppmguer

Little No.1 the public right of way, referenced FP-LtStn.1, poising a

Stainton length of 45m as shown between points 37 and 3heat 7 of
the street works, public rights of way and accéasg

Parish of Footpath Temporary management including temporary stoppmguer

Great No.8 the public right of way, referenced FP-GtStn.8, pdseing a

Stainton length of 876m as shown between points 39 and 4theats 7
and 8 of the street works, public rights of way andess plans.

Parish of Footpath Temporary management including temporary stoppmguer

Great No.3 the public right of way, referenced FP-GtStn.3, pdsing a

Stainton length of 805m as shown between points 42 and &heat 8 of
the street works, public rights of way and accéasg

Parish of Footpath No. | Temporary management including temporary stoppmguer

Bishopton 2 the public right of way, referenced FP-Btn.2, coisipg a length
of 960m as shown between points 45 and 46 on Shefethe
street works, public rights of way and access plans

Parish of Footpath Temporary management including temporary stoppmguer

Bishopton No.3 the public right of way, referenced FP-Btn.3, coisipg a length

of 60m as shown between points 47 and 48 on shefeth@
street works, public rights of way and access plans
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Parish of Footpath No. | Temporary management including temporary stoppmguer

Bishopton 4 the public right of way, referenced FP-Btn.4, coisipg a length
of 610m as shown between points 49 and 50 on sh@etad 11
of the street works, public rights of way and asgaans.

Parish of Footpath Temporary management including temporary stoppmguer

Bishopton No.7 the public right of way, referenced FP-Btn.7, coisipg a length
of 40m as shown between points 51 and 52 on sliegft the
street works, public rights of way and access plans

Parish of Footpath Temporary management including temporary stoppmguer

Redmarshall | No.1 the public right of way, referenced FP-Rml.1, coisipg a length
of 40m as shown between points 53 and 54 on sRegf the
street works, public rights of way and access plans

Parish of Footpath Temporary management including temporary stoppmguer

Redmarshall | No.2 the public right of way, referenced FP-RmI.2, coisipg a length
of 30m as shown between points 55 and 56 on skReef the
street works, public rights of way and access plans

Parish of Footpath Temporary management including temporary stoppmguer

Carlton No.7 the public right of way, referenced FP-Ctn.7, casipg a length
of 55m as shown between points 57 and 58 on sh&etad 13
of the street works, public rights of way and asgaans.

Parish of Footpath Temporary management including temporary stoppmguer

Carlton No.6 the public right of way, referenced FP-Ctn.6, casipg a length
of 35m as shown between points 59 and 60 on shéetad 13
of the street works, public rights of way and asgaans.

Parish of Traffic-free Temporary management of the public right of wayuding

Carlton cycle route temporary stopping up over a traffic-free cycletegwomprising
a length of 15m as shown between points 63 anch&heet 13
of the street works, public rights of way and asgaans.

PART 2

PUBLIC RIGHTS OF WAY TO BE PERMANENTLY STOPPED UP

@

Area

?

be stopped up

Public right of way to

©)
Extent of stopping up

4

Extent of replacement

Parish of Brafferton

Footpath No.8

The public tigh
way, referenced FP-
Bfn.8, comprising a
length of 205m,
between points 3 and
4 on sheets 1 and 3 o
the street works,
public rights of way
and access plans.

To be re-provided
along Footpath No.7,
referenced FP-Bfn.7,
from its intersection
with Footpath No.9,

f referenced FP-Bfn.9,
and a new footpath
comprising a length of
150m between points
marked 1 and 3 on
sheet 1 of the street
works, public rights of
way and access plans.

Parish of Brafferton

Footpath No.10

The public tigh
way, referenced FP-
Bfn.10, comprising a
length of 460m as
shown between points
15 and 18 on sheet 4
of the street works,

To be re-provided
along Footpath No.10,
referenced FP-Bfn.10
from point 18 and

5 along Bridleway No.
11, referenced BR-

Bfn.11, and Footpath
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public rights of way
and access plans.

No. 15, referenced FP-
Bfn.15 to point 16

with a new length of
footpath comprising a
length of 235m as
shown between points
marked 15 and 16 on
sheet 4 of the street
works, public rights of
way and access plans.

Parish of Little
Stainton

Footpath No.1

The public right of
way, referenced FP-
LtStn.1, comprising a
length of 185m
between points 34 an

6 of the street works,
public rights of way
and access plans.

To be re-provided
with a new length of
footpath comprising a
length of 200m as

i shown between points

36 as shown on sheet 34 and 36 on sheet 6

of the street works,
public rights of way
and access plans.

Parish of Great
Stainton

Footpath No.8

The public right of
way, referenced FP-
GtStn.8, comprising
its total length as

and 7 of the street
works, public rights of

To be re-provided
with a new section of
footpath comprising a
length of 870m as

shown between point$ shown between points
40 and 41 on sheets 8 39 and 40 on sheets 7

and 8 of the street
works, public rights of

way and access plang.way and access plans.

Parish of Great
Stainton

Footpath No.3

The public right of
way, referenced FP-

length of 290m
between points 42 an
43 on sheet 8 of the
street works, public
rights of way and
access plans.

To be re-provided
with a new section of

GTStn.3, comprising & footpath comprising a

length of 375m as

i shown between points
42 and 43 on sheet 8
of the street works,
public rights of way
and access plans.

Parish of Bishopton

Footpath No.2

The public right
way, referenced FP-
Btn.2, comprising a
length of 490m as

45 and 46 on sheet 9
of the street works,
public rights of way
and access plans.

To be re-provided
with a new section of
footpath comprising a
length of 960m, as

shown between point$ shown between points

45 and 46 on sheet 9
of the street works,
public rights of way
and access plans.

Parish of Bishopton

Footpath No.4

The public right
way, referenced FP-
Btn.4, comprising a
length of 415m as

49 and 50 on sheets 1
and 11 of the street

works, public rights of
way and access plang

To be re-provided
with a new section of
footpath comprising a
length of 610m, as

shown between point$ shown between points

|19 and 50 on sheets 10
and 11 of the street
works, public rights of

.way and access plans.
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SCHEDULE 6 Article 15
ACCESS TO WORKS
PART 1
PERMANENT MEANS OF ACCESS TO WORKS
@ @) ©)
Area Street Description of means of access
Parish of High House | The provision of a permanent means of access tautierised
Brafferton Lane development from High House Lane as shown as pdrin
sheet 3 of the street works, public rights of wag access
plans.
Parish of High House | The provision of a permanent means of access tautmrised
Brafferton Lane development from High House Lane as shown as pdrin
sheets 1 and 3 of the street works, public rightsay and
access plans.
Parish of Lodge Lane The provision of a permanent meansa#ss to the authorised
Great development from Lodge Lane as shown as point Bsheets 2
Stainton and 5 of the street works, public rights of way andess plans.
Parish of Bishopton The provision of a permanent means of access tautimorised
Great Lane / Elstob | development from Bishopton Lane / Elstob Lane asvshas
Stainton Lane point C1 on sheet 7 of the street works publictsgif way and
access plans.
Parish of Unnamed The provision of a permanent means of access tatimrised
Great road between| development from an unnamed road between Greatt&taand
Stainton Great Bishopton as shown point D2 on sheet 8 of the tstveeks,
Stainton and | public rights of way and access plans.
Bishopton
Parish of Elstob Lane The provision of a permanent mearmEoéss to the authorised
Great development from Elstob Lane as shown as pointiDgheet 8
Stainton of the street works public rights of way and acq#ass.
Parish of Unnamed The provision of a permanent means of access tautmrised
Great road to the development from an unnamed road to the west ofGreen,
Stainton west of The Bishopton, as shown as point E1 on sheet 9 ofttketsvorks,
Green, public rights of way and access plans.
Bishopton
Parish of Unnamed The provision of a permanent means of access tautiorised
Great road adjacent| development from an unnamed road adjacent to Bishop
Stainton to Bishopton | Beck, Bishopton, as shown as point F1 on sheef fliestreet
Beck works, public rights of way and access plans.
PART 2
TEMPORARY MEANS OF ACCESS TO WORKS
(€ @) ®
Area Sreet Description of means of

aCcess

Parish of Brafferton

Brafferton Lane The provisufra temporary
means of access to the
authorised development from
Brafferton Lane as shown as

point Al on sheet 3 of the
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street works, public rights of
way and access plans.

SCHEDULE 7 Article 39
REMOVAL OF HEDGEROWS
(1) Hedgerow (2) Work
Removal of that part of the trees shown Work No. 3, and Work No. 8

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
T1210

Removal of that part of the trees shown Work No.

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
T540

Removal of that part of the trees shown Work No.

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
T1124

Removal of that part of the trees shown Work No.

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
T1207

Removal of that part of the trees shown Work No.

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
T1679

Removal of that part of the trees shown Work No.

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
T1689

Removal of that part of the trees shown Work No.

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
T2650

Removal of that part of the hedgerow shown Work No.

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
G971

Removal of that part of the hedgerow shown Work No.

approximately within the area identified by a
black dashed line on the trees and hedgerows
to be removed or managed plan, reference
H1341

Removal of that part of the hedgerow shown Work No.

approximately within the area identified by a
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black dashed line on the trees and hedgerows

to be removed or managed plan, reference

H1385

Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

H1397

Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

G154

Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference H21
Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

H2655

Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

H2663

Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

G1753

Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

H467

Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

H547

Removal of that part of the hedgerow shown Work No. 3
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

H366

Removal of that part of the hedgerow shown Work Nos. 3, 8
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference

H1206

Removal of that part of the hedgerow shown Work Nos. 3, 8
approximately within the area identified by a

black dashed line on the trees and hedgerows

to be removed or managed plan, reference
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H1209

cables,

SCHEDULE 8 Article 23

LAND IN WHICH ONLY NEW RIGHTS ETC. MAY BE ACQUIRED
(1) @ (©)
Plot Work No. Purpose for which rights may be acquired
number (S)
1/1,1/2, 2/2, | Work No. 3 (a) install, use, support, protect, inspect, alter, cesn
2/4, 216, 3/1, replace, refurbish, reconstruct, retain, renew,rave
316, 412, 4/3, and maintain electrical underground cables, eagthin
5/2, 513, 611, cables, optical fibre cables, data
6/2, 6/4, 6/6, telecommunications cables and other services, works
6/7, 8/6, 9/6, associated with such cables including bays, ducts,
24)8/&9/191,/%0/11 protection and safety measures and equipment, and

(b)

(©
(d)

(e)

®

)

other ancillary apparatus and structures (includiog

not limited to access chambers, manholes and marker
posts) and any other works necessary togetherttdth
right to fell, trim or lop trees and bushes whiclaym
obstruct or interfere with the said cables,
telecommunications and other ancillary apparatus;

remain, pass and repass on foot, with or without
vehicles, plant and machinery (including rightslag

and use any temporary surface or form a temporary
compound) for all purposes in connection with the
authorised development;

continuous vertical and
authorised development;

lateral support for the

install, use, support, protect, inspect, alter, ceen
replace, refurbish, reconstruct, retain, renew,rave
and maintain sewers, drains, pipes, ducts, mains,
conduits, services, flues and to drain into and agan
waterflows in any drains, watercourses and culyerts

install, execute, implement, retain, repair, imgrov
renew, remove, relocate and plant trees, woodlands,
shrubs, hedgerows, seeding, landscaping and other
ecological measures together with the right to tadin
inspect and replant such trees, shrubs, hedgerows,
landscaping and other ecological measures the tight
pass and repass on foot, with or without vehighsmnt

and machinery for all purposes in connection wité t
implementation and maintenance of landscaping and
ecological mitigation or enhancement works;

install, use, support, protect, inspect, alter, cee
replace, refurbish, reconstruct, retain, renew,rave
and maintain security fencing, gates, boundary
treatment, public rights of way and any other dawil
apparatus and any other works as necessary; and

restrict and remove the erection of buildings or
structures, restrict the altering of ground levedstrict
and remove vegetation and restrict the plantingyesfs
or carrying out operations or actions (including bat
limited to blasting and piling) which may obstruct,
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interrupt or interfere with the exercise of thehtig or
damage the authorised development.

713,714, 7/5,
716, 7/8, 8/3,
8/4, 8/5, 9/2,
9/3, 9/4, 9/5

Work No. 3
and Work No.
5

(h)

@

0
(k)

o

(m

=

(n)

install, use, support, protect, inspect, alter, e
replace, refurbish, reconstruct, retain, renew,rave

and maintain electrical underground cables, eagthin
cables, optical fibre cables, data cables,
telecommunications cables and other services, works
associated with such cables including bays, ducts,
protection and safety measures and equipment, and
other ancillary apparatus and structures (includiog

not limited to access chambers, manholes and marker
posts) and any other works necessary togetherthdh
right to fell, trim or lop trees and bushes whiclaym
obstruct or interfere with the said cables,
telecommunications and other ancillary apparatus;

remain, pass and repass on foot, with or without
vehicles, plant and machinery (including rightslag

and use any temporary surface or form a temporary
compound) for all purposes in connection with the
authorised development;

continuous vertical and lateral support for the
authorised development;

install, use, support, protect, inspect, alter, cee
replace, refurbish, reconstruct, retain, renew,rave
and maintain sewers, drains, pipes, ducts, mains,
conduits, services, flues and to drain into and agan
waterflows in any drains, watercourses and culyerts

install, execute, implement, retain, repair, imgov
renew, remove, relocate and plant trees, woodlands,
shrubs, hedgerows, seeding, landscaping and other
ecological measures together with the right to tadin
inspect and replant such trees, shrubs, hedgerows,
landscaping and other ecological measures the tight
pass and repass on foot, with or without vehighemnt

and machinery for all purposes in connection wité t
implementation and maintenance of landscaping and
ecological mitigation or enhancement works;

install, use, support, protect, inspect, alter, ceen
replace, refurbish, reconstruct, retain, renew,rave
and maintain security fencing, gates, boundary
treatment, public rights of way and any other dawil
apparatus and any other works as necessary; and

restrict and remove the erection of buildings or
structures, restrict the altering of ground levedstrict
and remove vegetation and restrict the plantingeafs
or carrying out operations or actions (including bat
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limited to blasting and piling) which may obstruct,
interrupt or interfere with the exercise of thehtig or
damage the authorised development.

9/15, 9/16,
11/1, 11/5,
11/6, 11/7,
11/9, 11/10,
11/11, 11/12,
11/13, 11/14,
11/15, 11/16,
11/17, 11/18,
12/1, 12/2,
12/3, 12/4,
12/5, 12/6,
12/7, 12/8,
12/9, 12/10,
12/11, 12/12
12/13, 12/14,
12/15, 12/16,
12/17, 12/18,
12/19, 12/20,
12/21, 12/22,
12/23, 12/24,
12/25, 12/26,
12/27, 12/28,
12/29, 12/30,
12/31, 12/32,
13/1, 13/2,
13/3, 13/4,
13/5, 13/6,
13/7, 13/8,
13/9, 13/10,
13/11, 13/12,
13/13, 13/14,
13/15, 13/16,
13/17, 13/18

Work No. 5

(0)

()

(@
0

(s)

®

(u)

install, use, support, protect, inspect, alter, acee
replace, refurbish, reconstruct, retain, renew,rave

and maintain electrical underground cables, eagthin
cables, optical fibre cables, data cables,
telecommunications cables and other services, works
associated with such cables including bays, ducts,
protection and safety measures and equipment, and
other ancillary apparatus and structures (includiog

not limited to access chambers, manholes and marker
posts) and any other works necessary togetherthdh
right to fell, trim or lop trees and bushes whiclaym
obstruct or interfere with the said cables,
telecommunications and other ancillary apparatus;

remain, pass and repass on foot, with or without
vehicles, plant and machinery (including rightslag

and use any temporary surface or form a temporary
compound) for all purposes in connection with the
authorised development;

continuous vertical and
authorised development;

install, use, support, protect, inspect, alter, cee
replace, refurbish, reconstruct, retain, renew,rave
and maintain sewers, drains, pipes, ducts, mains,
conduits, services, flues and to drain into and agan
waterflows in any drains, watercourses and culyerts

install, execute, implement, retain, repair, imgov
renew, remove, relocate and plant trees, woodlands,
shrubs, hedgerows, seeding, landscaping and other
ecological measures together with the right to tadin
inspect and replant such trees, shrubs, hedgerows,
landscaping and other ecological measures the tight
pass and repass on foot, with or without vehighemnt

and machinery for all purposes in connection wité t
implementation and maintenance of landscaping and
ecological mitigation or enhancement works;

install, use, support, protect, inspect, alter, ceen
replace, refurbish, reconstruct, retain, renew,rave
and maintain security fencing, gates, boundary
treatment, public rights of way and any other dawil
apparatus and any other works as necessary; and

restrict and remove the erection of buildings or
structures, restrict the altering of ground levedstrict
and remove vegetation and restrict the plantingeafs
or carrying out operations or actions (including bat

lateral support for the
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limited to blasting and piling) which may obstruct,
interrupt or interfere with the exercise of thehtig or
damage the authorised development.

SCHEDULE 9 Article 23

MODIFICATION OF COMPENSATION AND COMPULSORY
PURCHASE ENACTMENTS FOR THE CREATION OF NEW
RIGHTS AND IMPOSITION OF NEW RESTRICITVE COVENANTS

1—(1) The enactments for the time being in forcehwiespect to compensation for the
compulsory purchase of land apply, with the neagssadifications as respects compensation, in
the case of a compulsory acquisition under thise®dd a right by the creation of a new right or
the imposition of a restrictive covenant as theglya@as respects compensation on the compulsory
purchase of land and interests in land.

2—(1) Without limitation to the scope of paragrapttie Land Compensation Act 19@Bbas
effect subject to the modifications set out in galbagraph (2).

(2) In section 44(1) (compensation for injurious affe}, as it applies to compensation for
injurious affection under section 7 (measure of pensation in case of severance) of the 1965
Act as substituted by paragraph 5

(a) for the words “land is acquired or taken from” #és substituted the words “a right or
restrictive covenant over land is purchased fronmmosed on”; and

(b) for the words “acquired or taken from him” theresigostituted the words “over which the
right is exercisable or the restrictive covenaribereable”.

3—(1) Without limitation on the scope of paragraphttie 1961 Act has effect subject to the
modification set out in sub-paragraph (2).

(2) For section 5A(5A) (relevant valuation date) of ftf861 Act, substitute—
“(5a) lf—

() the acquiring authority enters on land for fhepose of exercising a right in
pursuance of a notice of entry under section 14{ie 1965 Act (as modified by
paragraph 7 of Schedule 7 to the Byers Gill Solate®20][*])

(b) the acquiring authority is subsequently reqlirey a determination under
paragraph 13 of Schedule 2A to the 1965 Act (astiubed by paragraph 10 of
Schedule 7 the Byers Gill Solar Order 20[¢]) towiog an interest in the land; and

(c) the acquiring authority enters on and takes@ssion of that land the authority is
deemed for the purposes of subsection (3)(a) te katered on that land where it
entered on that land for the purpose of exercigiagright.”.

(8) 1973 c.26.
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Application of Part 1 of the 1965 Act

4—(1) The 1965 Act is to have effect with the mathfions necessary to make it apply to the
compulsory acquisition under this Order of a rigiyt the creation of a new right, or to the
imposition under this Order of a restrictive cowanas it applies to the compulsory acquisition
under this Order of land, so that, in appropriaiatexts, references in that Act to land are read
(according to the requirements of the particulartext) as referring to, or as including references
to—

(a) the right acquired or to be acquired, or the retitm imposed or to be imposed; or

(b) the land over which the right is or is to be exsable, or the restriction is to be
enforceable.

(2) Without limitation on the scope of sub-paragraph @art 1 (compulsory purchase under
Acquisition of Land Act 1946) of the 1965 Act amdiin relation to the compulsory acquisition
under this Order of a right by the creation of avnght or, in relation to the imposition of a
restriction, with the modifications specified iretfollowing provisions of this Schedule.

5. For section 7 (measure of compensation in the ohseverance) of the 1965 Act there is
substituted the following section—

“7.In assessing the compensation to be paid by theiraxg authority under this Act,
regard shall be had not only to the extent (if anywhich the value of the land over which
the right is to be acquired or the restrictive ctau# is to be imposed is depreciated by the
acquisition of the right or the imposition of thevenant but also to the damage (if any) to
be sustained by the owner of the land by reasoitsafeverance from other land of the
owner, or injuriously affecting that other land the exercise of the powers conferred by
this or the special Act.”.

6. The following provisions of the 1965 Act (whichat the effect of a deed poll executed in
various circumstances where there is no conveybngeersons with interests in the land), that is
to say—

(a) section 9(4) (failure by owners to convey);

(b) paragraph 10(3) of Schedule 1 (owners under indgpac

(c) paragraph 2(3) of Schedule 2 (absent and untrasedrs); and
(d) paragraphs 2(3) and 7(2) of Schedule 4 (common),Jand

are so modified as to secure that, as against mesith interests in the land which are expressed
to be overridden by the deed, the right which isséocompulsorily acquired or the restrictive
covenant which is to be imposed is vested absglutghe acquiring authority.

7. Section 11 (powers of entry) of the 1965 Act istemdified as to secure that, as from the date
on which the acquiring authority has served not@dreat in respect of any right or restrictive
covenant, as well as the notice of entry requinedubsection (1) of that section (as it applies to
compulsory acquisition under article 22), it hasvpn exercisable in equivalent circumstances
and subject to equivalent conditions, to enterttier purpose of exercising that right or enforcing
that restrictive covenant (which is deemed for fhispose to have been created on the date of
service of the notice); and sections 11A (powersrify: further notices of entry), 11B (counter-
notice requiring possession to be taken on spdcifee), 12 (unauthorised entry) and 13 (refusal
to give possession to acquiring authority) of tB63 Act is modified correspondingly.

8. Section 20 (tenants at will, etc.) of the 1965 Applies with the modifications necessary to
secure that persons with such interests in larat@asentioned in that section are compensated in
a manner corresponding to that in which they wdaddcompensated on a compulsory acquisition
under this Order of that land, but taking into asttoonly the extent (if any) of such interference
with such an interest as is actually caused, ehyfito be caused, by the exercise of the righber t
enforcement of the restrictive covenant in question
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9. Section 22 (interests omitted from purchase) efitB65 Act as modified by article 22(4) is so
modified as to enable the acquiring authority, incumstances corresponding to those referred to
in that section, to continue to be entitled to ebser the right acquired or restrictive

10. For Schedule 2A (counter notice requiring purctafdand not in notice to treat) to the 1965
Act substitute—

“‘SCHEDULE 2A
COUNTER-NOTICE REQUIRING PURCHASE OF LAND

Introduction

1—(1) This Schedule applies where an acquiring aittheerve a notice to treat in
respect of a right over, or restrictive covenarieaing, the whole or part of a house,
building or factory and have not executed a generating declaration under section 4 of
the 1981 Act as applied by article 26 (applicatidrihe 1981 Act) of the Byers Gill Solar
Order 20[] in respect of the land to which theic®to treat relates.

(2) But see article 25(3) (acquisition of subsailyp of the Byers Gill Solar Order 2]
which excludes the acquisition of subsoil only frirs Schedule.

(3) In this Schedule, “house” includes any parigamden belonging to a house.

Counter-notice requiring purchase of land

3. A person who is able to sell the house, buildingastory (“the owner”) may serve a
counter-notice requiring the authority to purchake owner’s interest in the house,
building or factory.

4. A counter-notice under paragraph 3 must be sewitdin the period of 28 days
beginning with the day on which the notice to tneat served.

Response to counter-notice

5. On receiving a counter-natice, the acquiring arithonust decide whether to—
(&) withdraw the notice to treat,
(b) accept the counter-notice, or
(c) refer the counter-notice to the Upper Tribunal.
6. The authority must serve notice of their decisionthe owner within the period of 3

months beginning with the day on which the countmice is served (“the decision
period”).

7. 1f the authority decides to refer the counter-omtio the Upper Tribunal they must do
so within the decision period.

8. If the authority does not serve notice of a decisvithin the decision period they are
to be treated as if they had served notice of &iecto withdraw the notice to treat at the
end of that period.

9. If the authority serves notice of a decision toegt the counter-notice, the compulsory
purchase order and the notice to treat are to bffeet as if they included the owner’'s
interest in the house, building or factory.
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Determination by the Upper Tribunal

10.0n a referral under paragraph 7, the Upper Tribumast determine whether the
acquisition of the right or the imposition of thestrictive covenant would—

(&) in the case of a house, building or factoryiseamaterial detriment to the house,
building or factory, or

(b) in the case of a park or garden, seriouslycatiee amenity or convenience of the
house to which the park or garden belongs.

11.1n making its determination, the Upper Tribunalstniake into account—
(a) the effect of the acquisition of the right e imposition of the covenant,

(b) the use to be made of the right or covenanpgeed to be acquired or imposed,
and

(c) if the right or covenant is proposed to be @eglior imposed for works or other
purposes extending to other land, the effect ofvthele of the works and the use
of the other land.

12.If the Upper Tribunal determines that the acqiaisiof the right or the imposition of
the covenant would have either of the consequedessribed in paragraph 10, it must
determine how much of the house, building or factbe authority ought to be required to
take.

13.1f the Upper Tribunal determines that the autlyasiight to be required to take some
or all of the house, building or factory, the conspuy purchase order and the notice to
treat are to have effect as if they included theevws interest in that land.

14—(1) If the Upper Tribunal determines that the autly ought to be required to take
some or all of the house, building or factory, taghority may at any time within the
period of 6 weeks beginning with the day on whitte tUpper Tribunal makes it
determination withdraw the notice to treat in relatto that land.

(2) If the acquiring authority withdraws the notizetreat under this paragraph they must
pay the person on whom the notice was served cosagien for any loss or expense
caused by the giving and withdrawal of the notice.

(3) Any dispute as to the compensation is to berdehed by the Upper Tribunal.”.

SCHEDULE 10 Article 30

LAND OF WHICH TEMPORARY POSSESSION MAY BE TAKEN

(1) Plot reference number as (2) Purpose for which (3) Relevant part of the

shown on the land plans temporary possession may be authorised devel opment
taken
3/7 Land required temporarily to Work Nos. 1 -9

3/14

3/15

facilitate the construction of,

provide working space for and

facilitate access to Work Nos.

1-9.

Land required temporarily to Work Nos. 1 -9
facilitate the construction of,

provide working space for and

facilitate access to Work Nos.

1-9.

Land required temporarily to Work Nos. 1 -9
facilitate the construction of,

provide working space for and
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facilitate access to Work Nos.
1-9.

SCHEDULE 11 Article 32
PROTECTIVE PROVISIONS

PART 1

PROTECTION FOR ELECTRICITY, GAS, WATER AND SEWERAGE
UNDERTAKERS

Application

11. For the protection of the affected undertakererretl to in this Part of this Schedule the
following provisions have effect, unless otherwéggeed in writing between the undertaker and
the affected undertaker concerned.

12.In this Part of this Schedule—

“affected undertaker” means—

(@) any licence holder within the meaning of Part &¢eicity supply) of the 1989 Act;
(b) a gas transporter within the meaning of Part 1 égaply) of the Gas Act 198%)(
(c) awater undertaker within the meaning of the Whtdustry Act 19914); or

(d) a sewerage undertaker within the meaning of Pgprdliminary) of the Water Industry
Act 1991,

for the area of the authorised development buttHeravoidance of doubt, does not include the
undertaker specified in Part 2 (National Grid) litSchedule, and in relation to any apparatus,
means the undertaker to whom it belongs or by whasmmaintained;

“alternative apparatus” means alternative apparatigsjuate to enable the affected undertaker
in question to fulfil its statutory functions inn@nner not less efficient than previously;

“apparatus” means—

(e) in the case of an electricity undertaker, eledinies or electrical plant (as defined in the
1989 Act), belonging to or maintained by that affelcundertaker;

(f) in the case of a gas undertaker, any mains, pipegther apparatus belonging to or
maintained by a gas transporter for the purposea®tupply;

(g) inthe case of a water undertaker—

(i) mains, pipes or other apparatus belonging to orntamied by that affected
undertaker for the purposes of water supply; and

(i) any water mains or service pipes (or part of a mai&in or service pipe) that is the
subject of an agreement to adopt made under segtidrfagreements to adopt water
main or service pipe at future date) of the Wateubtry Act 1991;

(h) in the case of a sewerage undertaker—

(i) any drain or works vested in the affected undertaikeler the Water Industry Act
1991; and

(@) 1986 c.44. A new section 7 was substituted byiee& of the Gas Act 1995 (c.45) and was furtheeaded by section 76
of the Utilities Act 2000 (c.27).
(b) 1991 c.56.
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(i) any sewer which is so vested or is the subjectroftice of intention to adopt given
under section 102(4) (adoption of sewers and dapasrks) of that Act or an
agreement to adopt made under section 104 of tttat A

and includes a sludge main, disposal main (withim meaning of section 219 (general
interpretation) of that Act) or sewer outfall angdyananholes, ventilating shafts, pumps
or other accessories forming part of any such sedrain or works, and includes any
structure in which apparatus is or is to be lodgedavhich gives or will give access to
apparatus;

“functions” includes powers and duties; and

“in” in a context referring to apparatus or altdiwa apparatus in land includes a reference to
apparatus or alternative apparatus under, ovepan land.

Precedence of the 1991 Act in respect of apparatirsthe streets

13.This Part of this Schedule does not apply to aparin respect of which the relations
between the undertaker and the affected undertakeegulated by the provisions of Part 3 (water
supply) of the 1991 Act.

No acquisition etc. except by agreement

14.Regardless of any provision in this Order or amghshown on the land plans, the
undertaker must not acquire any apparatus othethéseby agreement.

Removal of apparatus

15—(1) If, in the exercise of the powers conferredthig Order, the undertaker acquires any
interest in any land in which any apparatus is gdathat apparatus must not be removed under
this Part of this Schedule and any right of ancéfé undertaker to maintain that apparatus in that
land must not be extinguished until alternativeaaptus has been constructed and is in operation
to the reasonable satisfaction of the affected akier in question.

(2) If, for the purpose of executing any works in, aruader any land purchased, held, or used
under this Order, the undertaker requires the ramaivany apparatus placed in that land, it must
give to the affected undertaker in question writtetice of that requirement, together with a plan
and section of the work proposed, and of the preggmsition of the alternative apparatus to be
provided or constructed and in that case (or @dnsequence of the exercise of any of the powers
conferred by this Order an affected undertakeramasly needs to remove any of its apparatus)
the undertaker must, subject to sub-paragraphatf)d to the affected undertaker the necessary
facilities and rights for the construction of aftetive apparatus in other land of the undertakdr an
subsequently for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such agpars to be constructed elsewhere than in
other land of the undertaker, or the undertakemible to afford such facilities and rights as are
mentioned in sub-paragraph (2), in the land in White alternative apparatus or part of such
apparatus is to be constructed, the affected wadmrin question must, on receipt of a written
notice to that effect from the undertaker, as samreasonably possible use reasonable endeavours
to obtain the necessary facilities and rights i ldnd in which the alternative apparatus is to be
constructed.

(4) Any alternative apparatus to be constructed in laintthe undertaker under this Part of this
Schedule must be constructed in such manner arstidh line or situation as may be agreed
between the affected undertaker in question anditidertaker or in default of agreement settled
by arbitration in accordance with article 41 (awddibn).

(5) The affected undertaker in question must, afteralbernative apparatus to be provided or
constructed has been agreed or settled by arbitratiaccordance with article 41 (arbitration) and
after the grant to the affected undertaker of arghdacilities and rights as are referred to in-sub
paragraph (2) or (3), proceed without unnecessalgydo construct and bring into operation the
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alternative apparatus and subsequently to remoye@pparatus required by the undertaker to be
removed under the provisions of this Part of thibeslule.

(6) Regardless of anything in sub-paragraph (5), ifuhdertaker gives notice in writing to the
affected undertaker in question that it desiredfit®o execute any work, or part of any work in
connection with the construction or removal of appas in any land controlled by the undertaker,
that work, instead of being executed by the affbcbedertaker, must be executed by the
undertaker without unnecessary delay under theristi@edence, if given, and to the reasonable
satisfaction of the affected undertaker.

(7) Nothing in sub-paragraph (6) authorises the unklertto execute the placing, installation,
bedding, packing, removal, connection or discorioradf any apparatus, or execute any filling
around the apparatus (where the apparatus is thaid trench) within 300 millimetres of the
apparatus.

Facilities and rights for alternative apparatus

16—(1) Where, in accordance with the provisions @ fhart of this Schedule, the undertaker
affords to an affected undertaker facilities amghts for the construction and maintenance in land
of the undertaker of alternative apparatus in $uit&in for apparatus to be removed, those
facilities and rights must be granted upon suamseasind conditions as may be agreed between the
undertaker and the affected undertaker in question default of agreement settled by arbitration
in accordance with article 41 (arbitration).

(2) If the facilities and rights to be afforded by thedertaker in respect of any alternative
apparatus, and the terms and conditions subjegthioh those facilities and rights are to be
granted, are in the opinion of the arbitrator lies®urable on the whole to the affected undertaker
in question than the facilities and rights enjoymsdit in respect of the apparatus to be removed
and the terms and conditions to which those fégdliand rights are subject, the arbitrator must
make such provision for the payment of compensabignthe undertaker to that affected
undertaker as appears to the arbitrator to be mahas® having regard to all the circumstances of
the particular case.

Retained apparatus

17—(1) Not less than 28 days before starting the @@t of any works of the type referred to
in paragraph 5(2) that are near to, or will or ma#fgct, any apparatus the removal of which has
not been required by the undertaker under paragsép) the undertaker must submit to the
affected undertaker in question a plan, sectiondmsgription of the works to be executed.

(2) Those works must be executed only in accordande thi¢ plan, section and description
submitted under sub-paragraph (1) and in accordaitbesuch reasonable requirements as may
be made in accordance with sub-paragraph (3) byatfezted undertaker for the alteration or
otherwise for the protection of the apparatus, ar decuring access to it, and the affected
undertaker is entitled to watch and inspect theetien of those works.

(3) Any requirements made by an affected undertakeemusdb-paragraph (2) must be made
within a period of 21 days beginning with the datewhich a plan, section and description under
sub-paragraph (1) are submitted to it.

(4) If an affected undertaker in accordance with sutagraph (3) and in consequence of the
works proposed by the undertaker, reasonably regulte removal of any apparatus and gives
written notice to the undertaker of that requiremearagraphs 1 to 6 apply as if the removal of
the apparatus had been required by the undertakier paragraph 5(2).

(5) Nothing in this paragraph precludes the undertfken submitting at any time or from time
to time, but in no case less than 28 days befonengencing the execution of any works, a new
plan, section and description instead of the antion and description previously submitted, and
having done so the provisions of this paragrapHyaggpand in respect of the new plan, section
and description.

(6) The undertaker is not required to comply with sabagraph (1) in a case of emergency but
in that case it must give to the affected undertakejuestion notice as soon as is reasonably
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practicable and a plan, section and descriptiotho$e works as soon as reasonably practicable
subsequently and must comply with sub-paragrapim(2)p far as is reasonably practicable in the
circumstances.

Expenses and costs

18—(1) Subject to the following provisions of thisrpgraph, the undertaker must repay to an
affected undertaker the reasonable expenses idclnyethat affected undertaker in, or in
connection with, the inspection, removal, altematior protection of any apparatus or the
construction of any new apparatus which may beiredun consequence of the execution of any
such works as are referred to in paragraph 5(2).

(2) There must be deducted from any sum payable undeparagraph (1) the value of any
apparatus removed under the provisions of this éfatiis Schedule, that value being calculated
after removal.

(3) If in accordance with the provisions of this Pdrthis Schedule—

(@) apparatus of better type, of greater capacity omg@ater dimensions is placed in
substitution for existing apparatus of worse typ&,smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or appasafistituted for existing apparatus) is
placed at a depth greater than the depth at whikxisting apparatus was,

and the placing of apparatus of that type or caypami of those dimensions or the placing of
apparatus at that depth, as the case may be, iagneed by the undertaker or, in default of
agreement, is not determined by arbitration in edamoce with article 41 (arbitration) to be
necessary, then, if such placing involves coshedonstruction of works under this Part of this
Schedule exceeding that which would have been wedbif the apparatus placed had been of the
existing type, capacity or dimensions, or at thiesteag depth, as the case may be, the amount
which apart from this sub-paragraph would be payablthe affected undertaker in question by
virtue of sub-paragraph (1) must be reduced bytheunt of that excess.

(4) For the purposes of sub-paragraph (3)—

(@) an extension of apparatus to a length greaterttiealength of existing apparatus is not to
be treated as a placing of apparatus of greateertimns than those of the existing
apparatus; and

(b) where the provision of a joint in a cable is agremdis determined to be necessary, the
consequential provision of a jointing chamber oaghanhole is to be treated as if it also
had been agreed or had been so determined.

(5) An amount which apart from this sub-paragraph wdigddgayable to an affected undertaker
in respect of works by virtue of sub-paragraph rfi)st, if the works include the placing of
apparatus provided in substitution for apparatased more than 7 years and 6 months earlier so
as to confer on the affected undertaker any firsrmgnefit by deferment of the time for renewal
of the apparatus in the ordinary course, be redbgeatle amount which represents that benefit.

19—(1) Subject to sub-paragraphs (2) and (3), if l®ason or in consequence of the
construction of any such works referred to in peaph 5(2), any damage is caused to any
apparatus (other than apparatus the repair of wisiaiot reasonably necessary in view of its
intended removal for the purposes of those workg)roperty of an affected undertaker, or there
is any interruption in any service provided, orthe supply of any goods, by any affected
undertaker, the undertaker must—

(@) bear and pay the cost reasonably incurred by tii@tted undertaker in making good
such damage or restoring the supply; and

(b) provide reasonable compensation to that affecteérmaker for any other expenses, loss,
damages, penalty or costs incurred by the affantelértaker,

by reason or in consequence of any such damaggeoruption.
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(2) Nothing in sub-paragraph (1) imposes any liabitity the undertaker with respect to any
damage or interruption to the extent that it isitattable to the act, neglect or default of an
affected undertaker, its officers, servants, cabtra or agents.

(3) An affected undertaker must give the undertakesaeable notice of any such claim or
demand and no settlement or compromise may be miHeut the consent of the undertaker
which, if it withholds such consent, will have thale conduct of any settlement or compromise or
of any proceedings necessary to resist the claideorand.

Enactments and agreements

20.Nothing in this Part of this Schedule affects ghevisions of any enactment or agreement
regulating the relations between the undertaker @mdaffected undertaker in respect of any
apparatus laid or erected in land belonging touhé@ertaker on the date on which this Order is
made.

PART 2

FOR THE PROTECTION OF OPERATORS OF ELECTRONIC
COMMUNICATIONS CODE NETWORKS

21.For the protection of any operator, the followipgvisions have effect, unless otherwise
agreed in writing between the undertaker and tteeatpr.
22.In this Part of this Schedule—
“the 2003 Act” means the Communications Act 2@)3(

“conduit system” has the same meaning as in thetreldc communications code and
references to providing a conduit system is coestiin accordance with paragraph 1(3A) of
that code;

“electronic communications apparatus” has the sameaning as in the electronic
communications code;

“the electronic communications code” has the sareanimg as in Chapter 1 of Part 2 of the
2003 Actb);

“electronic communications code network” means—

(@) so much of an electronic communications networkcamduit system provided by an
electronic communications code operator as is Roluded from the application of the
electronic communications code by a direction ursgetion 106 of the 2003 Act; and

(b) an electronic communications network which the &gy of State is providing or
proposing to provide;

“electronic communications code operator” meanseesgn in whose case the electronic

communications code is applied by a direction ursgetion 106 of the 2003 Act; and

“operator” means the operator of an electronic comoations code network.
23.The exercise of the powers of article 32 (stajutandertakers) are subject to part 10 of

Schedule 3A (Undertaker’'s works affecting electtooommunications apparatus) to the 2003
Act.

24—(1) Subject to sub-paragraphs (2) to (4), if as rsult of the authorised development or
their construction, or of any subsidence resulfinogh any of those works—

(a) 2003 c. 21.
(b) See section 106.
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(@) any damage is caused to any electronic communitatapparatus belonging to an
operator (other than apparatus the repair of wiiatot reasonably necessary in view of
its intended removal for the purposes of those siask other property of an operator); or

(b) there is any interruption in the supply of the smvprovided by an operator, the
undertaker must bear and pay the cost reasonablyred by the operator in making
good such damage or restoring the supply and must—

(i) make reasonable compensation to an operator feslastained by it; and

(i) indemnify an operator against claims, demands, qa@ings, costs, damages and
expenses which may be made or taken against, oveszd from, or incurred by, an
operator by reason, or in consequence of, any dactage or interruption.

(2) Nothing in sub-paragraph (1) imposes any liabitity the undertaker with respect to any
damage or interruption to the extent that it isitattable to the act, neglect or default of an
operator, its officers, servants, contractors @ndsg)

(3) The operator must give the undertaker reasonalieenaf any such claim or demand and no
settlement or compromise of the claim or demand maymade without the consent of the
undertaker which, if it withholds such consent,|idve the sole conduct of any settlement or
compromise or of any proceedings necessary ta tesi€laim or demand.

(4) Any difference arising between the undertaker &eddperator under this paragraph must be
referred to and settled by arbitration under atil (arbitration).

25.This Part of this Schedule does not apply to—

(@) any apparatus in respect of which the relationsvbet the undertaker and an operator
are regulated by the provisions of Part 3 (stremkw/in England and Wales) of the 1991
Act; or

(b) any damage, or any interruption, caused by elentgnetic interference arising from the
construction or use of the authorised development.

26. Nothing in this Part of this Schedule affects ginevisions of any enactment or agreement
regulating the relations between the undertakeraandperator in respect of any apparatus laid or
erected in land belonging to the undertaker orddte on which this Order is made.

PART 3
FOR THE PROTECTION OF THE DRAINAGE AUTHORITIES

27.The provisions of this Part have effect for thetection of a drainage authority unless
otherwise agreed in writing between undertakerthadirainage authority.

28.In this Part—

“commence” has the same meaning as in articletBisfOrder and commencement shall be
construed to have the same meaning;

“construction” includes execution, placing, altgrirreplacing, relaying and removal; and
“construct” and “constructed” must be construedoadingly;

“drainage authority” means the drainage board coreckwithin the meaning of section 23 of
the Land Drainage Act 199H)

“drainage work” means any watercourse including Emd that provides or is expected to

provide flood storage capacity for any watercowasd any bank, wall, embankment or other
structure, or any appliance, constructed or usetafal drainage, flood defence, sea defence
or tidal monitoring excluding the existing floodfdace;

“ordinary watercourse” has the meaning given inlthed Drainage Act 199My;

(@) 1991 c.59.
(b) 1991 c.59, section 72(1).
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“plans” includes sections, drawings, specificatiand method statements;

“specified work” means so much of any work or opieraauthorised by this Order as is in,
on, under, over or within 16 metres of a drainagekver is otherwise likely to—

(a) affect any drainage work or the volumetric ratdlafv of water in or flowing to or from
any drainage work;

(b) affect the flow, purity, or quality of water in amyatercourse; or
(c) affect the conservation, distribution or use ofevaksources.
29—(1) Before beginning to construct any specifiedkwdhe undertaker must submit to the

drainage authority plans of the specified work andh further particulars available to it as the
drainage authority may within 28 days of the sulsiois of the plans reasonably require.

(2) Any such specified work must not be constructecepkin accordance with such plans as
may be approved in writing by the drainage authaitdetermined under paragraph 27.

(3) Any approval of the drainage authority requiredentthis paragraph—
(@) must not be unreasonably withheld or delayed;

(b) is deemed to have been given if it is neither gimen refused within 2 months of the
submission of the plans for approval (or submissibfurther particulars if required by
the drainage authority under sub-paragraph (1)nothe case of a refusal, if it is not
accompanied by a statement of the grounds of refaisd

(c) may be given subject to such reasonable requirenasrihe drainage authority may make
for the protection of any drainage work.

(4) The drainage authority must use its reasonableasodes to respond to the submission of
any plans before the expiration of the period nwewd in sub-paragraph (3)(b).

30. Without limiting paragraph 19, the requirementsicththe drainage authority may make
under that paragraph include conditions requirtng tndertaker at its own expense to construct
such protective works, whether temporary or permgrauring the construction of the specified
work (including the provision of flood banks, watts embankments or other new works and the
strengthening, repair or renewal of existing bankalls or embankments) as are reasonably
necessary—

(a) to safeguard any drainage work against damage; or

(b) to secure that its efficiency for flood defencegmsges is not impaired and that the risk of
flooding is not otherwise increased,

by reason of any specified work.
31—(1) Subject to sub-paragraph (2), any specifiedkwand all protective works required by
the drainage authority under paragraph 20, musbhstructed—

(a) without unreasonable delay in accordance with thespapproved or deemed to have
been approved or settled under this Part; and

(b) to the reasonable satisfaction of the drainageoaityh

and an officer of the drainage authority is ertitte watch and inspect the construction of such
works.

(2) The undertaker must give to the drainage authority—

(@) not less than 14 days’ notice in writing of itsention to commence construction of any
specified work; and

(b) notice in writing of its completion not later thahdays after the date on which it is
brought into use.

(3) If the drainage authority reasonably requires,uhéertaker must construct all or part of the
protective works so that they are in place befheedonstruction of the specified work.

(4) If any part of a specified work or any protectiveriw required by the drainage authority is
constructed otherwise than in accordance with ¢heirements of this Part, the drainage authority
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may by notice in writing require the undertakertta undertaker's expense to comply with the
requirements of this Part or (if the undertakeresects and the drainage authority in writing
consents, such consent not to be unreasonablyelittun delayed) to remove, alter or pull down
the work and, where removal is required, to restioeesite to its former condition to such extent
and within such limits as the drainage authorigsmably requires.

(5) Subject to sub-paragraph (6), if within a reasomgariod, being not less than 28 days from
the date when a notice under sub-paragraph (4ried on the undertaker, the undertaker has
failed to begin taking steps to comply with the uiegments of the notice and subsequently to
make reasonably expeditious progress towards timpilementation, the drainage authority may
execute the works specified in the notice, and exyenditure incurred by it in so doing is
recoverable from the undertaker.

(6) In the event of any dispute as to whether sub-papdg(4) is properly applicable to any
work in respect of which notice has been servedeurttiat sub-paragraph, or as to the
reasonableness of any requirement of such a ndhieedrainage authority must not except in
emergency exercise the powers conferred by sutgzia (4) until the dispute has been finally
determined.

32—(1) Subject to sub-paragraph (5) the undertakestnftom the commencement of the
construction of any specified work maintain in gooegbair and condition and free from
obstruction any drainage work that is situated withe limits of deviation on land held by the
undertaker for the purposes of or in connectiorhwite specified work, whether or not the
drainage work is constructed under the powers catdy this Order or is already in existence.

(2) If any drainage work that the undertaker is lialdemaintain is not maintained to the
reasonable satisfaction of the drainage authdtty,drainage authority may by notice in writing
require the undertaker to repair and restore thekwor any part of such work, or (if the
undertaker so elects and the drainage authorityriting consents, such consent not to be
unreasonably withheld or delayed), to remove thekwand restore the site to its former condition,
to such extent and within such limits as the drgénauthority reasonably requires.

(3) If, within a reasonable period being not less tR8rdays beginning with the date on which a
notice in respect of any drainage work is servedeursub-paragraph (2) on the undertaker, the
undertaker has failed to begin taking steps to ¢pmjith the reasonable requirements of the
notice and has not subsequently made reasonablyditiqus progress towards their
implementation, the drainage authority may do whatecessary for such compliance and may
recover any expenditure reasonably incurred hy $oi doing from the undertaker.

(4) In the event of any dispute as to the reasonaldenieany requirement of a notice served
under sub-paragraph (2), the drainage authorityt moisexcept in a case of emergency exercise
the powers conferred by sub-paragraph (3) untititepute has been finally determined.

(5) This paragraph does not apply to—
(a) drainage works that are vested in the drainageodtyttor that the drainage authority or
another person is liable to maintain and is notgméed by this Order from so doing; and

(b) any obstruction of a drainage work for the purpofa work or operation authorised by
this Order and carried out in accordance with tlewipions of this Part.

33.1f by reason of the construction of any specifigatk or of the failure of any such work the
efficiency of any drainage works for flood deferm#rpose is impaired, or the drainage work is
otherwise damaged, the impairment or damage mushdmse good by the undertaker to the
reasonable satisfaction of the drainage authority & the undertaker fails to do so, the drainage
authority may make good the impairment or damagkracover from the undertaker the expense
reasonably incurred by it in doing so.

34.The undertaker must indemnify the drainage autyhami respect of all costs, charges and
expenses that the drainage authority may reasonatly, have to pay or may sustain—
(a) inthe examination or approval of plans under Bast;

(b) in inspecting the construction of any specified kvor any protective works required by
the drainage authority under this Part; and
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(c) in carrying out of any surveys or tests by the mge authority that are reasonably
required in connection with the construction of specified work.

35—(1) Without limiting the other provisions of thigart, the undertaker must indemnify the
drainage authority in respect of all claims, densapdoceedings, costs, damages, expenses or loss
that may be made or taken against, recovered froimaurred by, the drainage authority by
reason of—

(@) any damage to any drainage work so as to impaéfiisiency for the purposes of flood
defence;

(b) any raising or lowering of the water table in ladjoining the authorised development or
any sewers, drains and watercourses; or

(c) any flooding or increased flooding of any such land

that is caused by the construction of any specifieck or any act or omission of the undertaker,
its contractors, agents or employees whilst engagetie work.

(2) The drainage authority must give to the undertakasonable notice of any such claim or
demand, and no settlement or compromise may be mitlkleut the agreement of the undertaker
(such agreement not to be unreasonably withhetitlaryed).

36. The fact that any work or thing has been execotedbne by the undertaker in accordance
with a plan approved or deemed to be approved dythinage authority, or to its satisfaction, or
in accordance with any directions or award of asiteator, does not relieve the undertaker from
any liability under this Part.

37.Any dispute between the undertaker and the dreimaghority under this Part, if the parties
agree, must be determined by arbitration undesladil (arbitration).

PART 4

FOR THE PROTECTION OF NATIONAL GRID ELECRICITY TRASMISSION
PLC AS ELECTRICITY UNDERTAKER

Application

38—(1) For the protection of National Grid Electrcifransmission Plc as referred to in this
Part of this Schedule the following provisions hafect, unless otherwise agreed in writing
between the undertaker and National Grid ElecgriEifansmission Plc.

(2) Subject to sub-paragraph (3) or to the extent wotiser agreed in writing between the
undertaker and National Grid Electricity TransnossiPlc, where the benefit of this Order is
transferred or granted to another person undeiefi(consent to transfer benefit of Order)—

(a) any agreement of the type mentioned in subparadfgpias effect as if it had been made
between National Grid Electricity Transmission Bia the transferee or grantee (as the
case may be); and

(b) written notice of the transfer or grant must beegivto National Grid Electricity
Transmission Plc on or before the date of thasfearor grant.

(3) Sub-paragraph (2) does not apply where the beuoiefite Order is transferred or granted to
National Grid Electricity Transmission Plc (but hatut prejudice to paragraph 39(3)(b).

Interpretation

39.In this Part of this Schedule—
“1991 Act” means the New Roads and Street Works1A&1;

“acceptable credit provider” means a bank or fin@niostitution with a credit rating that is
not lower than: (i) “A-" if the rating is assignday Standard & Poor’'s Ratings Group or Fitch
Ratings; and “A3" if the rating is assigned by Mgtdinvestors Services Inc.;
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“acceptable insurance” means general third paatyility insurance effected and maintained
by the undertaker with a combined property damamge kdily injury limit of indemnity of
not less than £50,000,000.00 (fifty million poung®&r occurrence or series of occurrences
arising out of one event. Such insurance shall mtained (a) during the construction period
of the authorised works; and (b) after the consimacperiod of the authorised works in
respect of any use and maintenance of the autdoneeks by or on behalf of the undertaker
which constitute specified works and arranged withinsurer whose security/credit rating
meets the same requirements as an “acceptablé predider”, such insurance shall include
(without limitation)—

(@) a waiver of subrogation and an indemnity to priatigause in favour of National Grid
Electricity Transmission Plc;

(b) pollution liability for third party property damagend third party bodily damage arising
from any pollution/contamination event with a (dirhit of indemnity of not less than
£10,000,000.00 (ten million pounds) per occurremcseries of occurrences arising out
of one event or £20,000,000.00 (twenty million pds)in aggregate;

“acceptable security” means either—

(c) a parent company guarantee from a parent compdaydaur of National Grid Electricity
Transmission Plc to cover the undertaker's liapiltb National Grid Electricity
Transmission Plc to a total liability cap of £500W00.00 (fifty million pounds) (in a
form reasonably satisfactory to National Grid Bletly Transmission Plc and where
required by National Grid Electricity TransmissiBlt, accompanied with a legal opinion
confirming the due capacity and authorisation efplarent company to enter into and be
bound by the terms of such guarantee); or

(d) a bank bond or letter of credit from an acceptaiielit provider in favour of National
Grid Electricity Transmission Plc to cover the urdker's liability to National Grid
Electricity Transmission Plc for an amount of ne¢d than £10,000,000.00 (ten million
pounds) per asset per event up to a total liabdép of £50,000,000.00 (fifty million
pounds) (in a form reasonably satisfactory to Netidsrid Electricity Transmission PIc);

“access works” means any works required to accesk\No. 6 described in Schedule 1 of
this Order (authorised development);

“alternative apparatus” means appropriate alteraapparatus to the satisfaction of National
Grid Electricity Transmission Plc to enable NatiloBaid Electricity Transmission Plc to fulfil
its statutory functions in a manner no less effittban previously;

“apparatus” means—

(e) electric lines or electrical plant as defined ie #9889 Act, belonging to or maintained by
National Grid Electricity Transmission Plc togetheéth any replacement apparatus; and

(f) such other apparatus constructed pursuant to thderCthat becomes operational
apparatus of the undertaker for the purposes obtnésion, distribution and/or supply
and includes any structure in which apparatus must be lodged or which gives or will
give access to apparatus; and

(g) any electrical lines or electrical plant as defimedhe 1989 Act, any mains, pipes, plant
or other apparatus belonging to, operated or maedaby National Grid Electricity
Transmission Plc for the purposes of the conswuagctbperation and maintenance of the
EGL1 Project, whether temporary or permanent, aradudes, where the context so
requires, apparatus constructed as part of theoasthd works and intended for the
beneficial use by National Grid Electricity Transsion Plc (‘EGL1 apparatus”);

“authorised works” has the same meaning as is divéhe term “authorised development” in
article 2(1) of this Order and includes any asgediaevelopment authorised by the Order and
for the purposes of this Part of this Scheduleuidet the use and maintenance of the
authorised works and construction of any works aiigled by this Schedule;

“commence” and “commencement” in this Part of tBishedule shall include any below
ground surveys, monitoring, ground work operatiams the receipt and erection of
construction plant and equipment;
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“deed of consent” means a deed of consent, crosgiregment, deed of variation or new deed
of grant agreed between the parties acting reagomalorder to vary or replace existing
easements, agreements, enactments and other sedst® so as to secure land rights and
interests as are necessary to carry out, maindperate and use the apparatus in a manner
consistent with the terms of this Part of this Sthe;

“EGL1 Project” means the Eastern Green Link 1 highage direct current link to be located
between Torness, East Lothian, Scotland and Hawtlt, County Durham, England,

overhead line works, utilities and watercourse sirggs and associated works to be
undertaken by National Grid Electricity TransmigsiBlc and any temporary construction
compounds and laydown areas for such works;

“EGL1 Site” includes—
(h) land on which any EGL1 apparatus is situated; and

(i) land on which EGL1 apparatus is anticipated to iheated which is necessary for the
construction, use or maintenance of the EGL1 Prdjacso far as the same has been
notified by National Grid Electricity Transmissigit in writing to the undertaker);

“functions” includes powers and duties;

“ground mitigation scheme” means a scheme approbgdNational Grid Electricity
Transmission Plc (such approval not to be unreddpmneithheld or delayed) setting out the
necessary measures (if any) for a ground subsidsrerd;

“ground monitoring scheme” means a scheme for mdng ground subsidence which sets
out the apparatus which is to be subject to suahitoring, the extent of land to be monitored,
the manner in which ground levels are to be moeitpthe timescales of any monitoring
activities and the extent of ground subsidence whfeexceeded, shall require the undertaker
to submit for National Grid Electricity TransmissidPIc’s approval a ground mitigation
scheme;

“ground subsidence event” means any ground subsidédentified by the monitoring
activities set out in the ground monitoring scheha has exceeded the level described in the
ground monitoring scheme as requiring a groundgatiton scheme;

“in” in a context referring to apparatus or altdiwa apparatus in land includes a reference to
apparatus or alternative apparatus under, ovessscalong or upon such land;

“Incentive Deduction” means any incentive deductidational Grid Electricity Transmission
Plc Electricity Transmission plc receives underéisctricity transmission licence which is
caused by an event on its transmission systemcthages electricity not to be supplied to a
demand customer and which arises as a result efuti®rised works;

“maintain” and “maintenance” shall include the @pilnd right to do any of the following in
relation to any apparatus or alternative apparafusational Grid Electricity Transmission
Plc: construct, use, repair, alter, inspect, reaevemove the apparatus;

“National Grid Electricity Transmission Plc” meah&tional Grid Electricity Transmission
Plc (Company Number 2366977) whose registeredeofficat 1-3 Strand, London, WC2N
5EH or any successor as a licence holder withimmbaning of Part 1 of the Electricity Act
1989;

“Norton Substation connection works” means any pak/ork No. 6 described in Schedule 1
of this Order (authorised development)

“NGESQO” means as defined in the STC;

“plan” or “plans” include all designs, drawings, esffications, method statements, soil
reports, programmes, calculations, risk assessnaemtther documents that are reasonably
necessary properly and sufficiently to describe asmbss the works to be executed;

“parent company” means a parent company of the riaicer acceptable to and which shall
have been approved by National Grid ElectricityriBraission Plc acting reasonably;

“shared area works” means—
() the Norton Substation connection works;
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(k) the access works; and

() any part of the authorised works taking place op lamd associated with the EGL1
Project (in so far as the same has been notifielddiipnal Grid Electricity Transmission
plc in writing to the undertaker);

“specified works” means any of the authorised warksctivities undertaken in association
with the authorised works which—

(m) will or may be situated over, or within 15 metregasured in any direction of any
apparatus the removal of which has not been redjblyethe undertaker under paragraph
35(2) or otherwise; and/or

(n) may in any way adversely affect any apparatus #moval of which has not been
required by the undertaker under paragraph 35(@)rmrwise; and/or

(0) includes any of the activities that are referredrtadevelopment near overhead lines
EN43- 8 and HSE's guidance note 6 “Avoidance of ggarfrom Overhead Lines”.

“STC” means the System Operator Transmission Ov@we prepared by the electricity
Transmission Owners and NGESO as modified from tirtene;

“STC Claims” means any claim made under the STCnaga\ational Grid Electricity
Transmission Plc arising out of or in connectiorthwihe de-energisation (whereby no
electricity can flow to or from the relevant systéimough the generator or interconnector’s
equipment) of a generator or interconnector pastglg as a result of the de-energisation of
plant and apparatus forming part of National GriecEicity Transmission PIc’s transmission
system which arises as a result of the authorisetsy

“Transmission Owner” means as defined in the STC;
“undertaker” means the undertaker as defined iolar2(1) of this Order;

Interaction with the EGL1 Project

40. Without limiting any other provision of this Pat this Schedule, the undertaker must use
reasonable endeavours to avoid any conflict aribeiyveen the construction, maintenance and
operation of the authorised works and the EGL1 d€etojFor the purposes of this paragraph,
“reasonable endeavours” means—

(@) undertaking consultation on the detailed design pruyramming of the shared area
works and all works associated with or ancillanjthe shared area works to ensure that
the design and programme for the Norton Substatonnection works does not
unreasonably impede or interfere with the EGL1 &pj

(b) having regard to the proposed programme of work&h® EGL1 Project as may be made
available to the undertaker by National Grid Eliettyr Transmission Plc and facilitating
a co-ordinated approach to the programme, landrddgeand the carrying out of the
shared area works and the EGL1 Project;

(c) providing a point of contact for continuing liais@nd co-ordination throughout the
construction and operation of the authorised waakst

(d) keeping National Grid Electricity Transmission Ritormed on the programme of works
for the authorised works.

On Street Apparatus

41.Except for paragraphs 32 (Apparatus of Nationaild Glectricity Transmission Plc in
stopped up streets), 37 (Retained apparatus: pioyeaf National Grid Electricity Transmission
Plc as Electricity Undertaker), 38 (Expenses) afd(lBdemnity) of this Schedule which will
apply in respect of the exercise of all or any pemender the Order affecting the rights and
apparatus of National Grid Electricity Transmisska, the other provisions of this Schedule do
not apply to apparatus in respect of which theticla between the undertaker and National Grid
Electricity Transmission Plc are regulated by thevjsions of Part 3 of the 1991 Act.
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Apparatus of National Grid Electricity Transmission Plc in stopped up streets

42—(1) Where any street is stopped up under artidlépiiblic rights of way), if National Grid
Electricity Transmission Plc has any apparatushi dtreet or accessed via that street National
Grid Electricity Transmission Plc has the sametsggh respect of that apparatus as it enjoyed
immediately before the stopping up and the undertakust grant to National Grid Electricity
Transmission Plc, or procure the granting to NatidBrid Electricity Transmission Plc of, legal
easements reasonably satisfactory to National Egdtricity Transmission Plc in respect of such
apparatus and access to it prior to the stoppingf @py such street or highway but nothing in this
paragraph affects any right of the undertaker otiadal Grid Electricity Transmission Plc to
require the removal of that apparatus under paphgsd (Removal of apparatus) or the power of
the undertaker, subject to compliance with this-gatagraph, to carry out works under paragraph
37 (Retained apparatus: protection of National Giectricity Transmission Plc as Electricity
Undertaker).

(2) Notwithstanding the temporary stopping up or dii@rof any highway under the powers of
article 13 (temporary stopping up of public rigbfavay), National Grid Electricity Transmission
Plc is at liberty at all times to take all necegsacess across any such stopped up highway and to
execute and do all such works and things in, upourwler any such highway as may be
reasonably necessary or desirable to enable itaiotain any apparatus which at the time of the
stopping up or diversion was in that highway.

Protective works to buildings

43.The undertaker, in the case of the powers corfeby article 19 (protective work to
buildings), must exercise those powers so as nobstruct or render less convenient the access to
any apparatus or the EGL1 Site without the prioittem consent of National Grid Electricity
Transmission Plc which will not be unreasonablyhivéld.

Acquisition of land

44—(1) Regardless of any provision in this Order aything shown on the land plans or
contained in the book of reference to the Order,uhdertaker may not (a) appropriate or acquire
or take temporary possession of any land or apgmrat (b) appropriate, acquire, extinguish,
interfere with or override any easement, otherr@geor right and/or apparatus of National Grid
Electricity Transmission Plc otherwise than by agnent (such agreement not to be unreasonably
withheld or delayed).

(2) Regardless of any provision in this Order or amghshown on the land plans, the
undertaker must not unless otherwise agreed iningritwith National Grid Electricity
Transmission Plc appropriate, acquire or take teamggpossession of any land forming part of
the EGL1 Site and/or any access thereto (such mgmenot to be unreasonably withheld or
delayed).

(3) As a condition of an agreement between the paitiesub-paragraph (1), prior to the
carrying out of any part of the authorised works ifosuch other timeframe as may be agreed
between National Grid Electricity Transmission Rled the undertaker) that is subject to the
requirements of this Part of this Schedule thak eglise any conflict with or breach the terms of
any easement or other legal or land interest cioNak Grid Electricity Transmission Plc or affect
the provisions of any enactment or agreement régglahe relations between National Grid
Electricity Transmission Plc and the undertakereispect of any apparatus laid or erected in land
belonging to or secured by the undertaker, the makier must as National Grid Electricity
Transmission Plc reasonably requires enter intdh sleeds of consent upon such terms and
conditions as may be agreed between National Giettiicity Transmission Plc and the
undertaker acting reasonably and which must bes® favourable on the whole to National Grid
Electricity Transmission Plc unless otherwise agrbg National Grid Electricity Transmission
Plc, and it will be the responsibility of the untéker to procure and/or secure the consent and
entering into of such deeds and variations by théothird parties with an interest in the land at
that time who are affected by such authorised works
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(4) Save where otherwise agreed in writing betweendNatiGrid Electricity Transmission Plc
and the undertaker the undertaker and National Eadtricity Transmission Plc agree that where
there is any inconsistency or duplication betwelea provisions set out in this Part of this
Schedule relating to the relocation and/or remafapparatus (including but not limited to the
payment of costs and expenses relating to suclkatidm and/or removal of apparatus) and the
provisions of any existing easement, rights, age#mand licences granted, used, enjoyed or
exercised by National Grid Electricity TransmissiBlt and/or other enactments relied upon by
National Grid Electricity Transmission Plc as affri or other use in relation to the apparatus, then
the provisions in this Schedule shall prevail.

(5) Any agreement or consent granted by National GiectEcity Transmission Plc under
paragraph 37 or any other paragraph of this PattisfSchedule, shall not be taken to constitute
agreement under sub-paragraph (1).

Removal of apparatus

45—(1) If, in the exercise of the powers conferredthig Order, the undertaker acquires any
interest in or possesses temporarily any land iichwany apparatus is placed, that apparatus must
not be removed under this Part of this Schedule amg right of National Grid Electricity
Transmission Plc to maintain that apparatus inldrad must not be extinguished until alternative
apparatus has been constructed, and is in opetatithre reasonable satisfaction of National Grid
Electricity Transmission Plc in accordance with-palbagraph (2) to (5).

(2) If, for the purpose of executing any works in, ander or over any land purchased, held,
appropriated or used under this Order, the undertaquires the removal of any apparatus placed
in that land, it must give to National Grid Electty Transmission Plc a minimum of 56 days’
advance written notice of that requirement, togettith a plan of the work proposed, and of the
proposed position of the alternative apparatusetprovided or constructed and in that case (or if
in consequence of the exercise of any of the powerderred by this Order National Grid
Electricity Transmission Plc reasonably needs mooree any of its apparatus) the undertaker must,
subject to sub-paragraph (3), secure any necessmsents for the alternative apparatus and
afford to National Grid Electricity TransmissioncPto its satisfaction (taking into account
paragraph 36(1) below) the necessary facilitiesragtds—

(a) for the construction of alternative apparatus iheotland of or land secured by the
undertaker; and

(b) subsequently for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such agpars to be constructed elsewhere than in
other land of or land secured by the undertaketh@undertaker is unable to afford such facilities
and rights as are mentioned in sub-paragraph (8)ertand in which the alternative apparatus or
part of such apparatus is to be constructed, Nati@nid Electricity Transmission Plc must, on
receipt of a written notice to that effect from tinedertaker, take such steps as are reasonable in
the circumstances to assist the undertaker torotitai necessary facilities and rights in the land i
which the alternative apparatus is to be constduséee that this obligation shall not extend to the
requirement for National Grid Electricity Transms Plc to use its compulsory purchase powers
to this end unless it elects to so do.

(4) Any alternative apparatus to be constructed in lahdr land secured by the undertaker
under this Part of this Schedule must be constiuatsuch manner and in such line or situation as
may be agreed between National Grid Electricityn§maission Plc and the undertaker.

(5) National Grid Electricity Transmission Plc mustteafthe alternative apparatus to be
provided or constructed has been agreed, and subjaavritten diversion agreement having been
entered into between the parties and the granatmhbl Grid Electricity Transmission Plc of any
such facilities and rights as are referred to ib-garagraph (2) or (3), proceed without
unnecessary delay to construct and bring into diperthe alternative apparatus and subsequently
to remove any apparatus required by the undertakbe removed under the provisions of this
Part of this Schedule.
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Facilities and rights for alternative apparatus

46—(1) Where, in accordance with the provisions @ fart of this Schedule, the undertaker
affords to or secures for National Grid Electriclisansmission Plc facilities and rights in land for
the construction, use, maintenance and protectionlternative apparatus in substitution for
apparatus to be removed, those facilities and sightist be granted upon such terms and
conditions as may be agreed between the underséakkNational Grid Electricity Transmission
Plc and must be no less favourable on the wholdatonal Grid Electricity Transmission Plc
than the facilities and rights enjoyed by it inpest of the apparatus to be removed unless
otherwise agreed by National Grid Electricity Tnaussion Plc.

(2) If the facilities and rights to be afforded by thadertaker in respect of any alternative
apparatus, and the terms and conditions subjeegthioh those facilities and rights are to be
granted, are less favourable on the whole to Nati@rid Electricity Transmission Plc than the
facilities and rights enjoyed by it in respect bétapparatus to be removed and the terms and
conditions to which those facilities and rights aubject the matter may be referred to arbitration
in accordance with paragraph 43 (Arbitration) a$ tRart of this Schedule and the arbitrator must
make such provision for the payment of compensabignthe undertaker to National Grid
Electricity Transmission Plc as appears to thetratoir to be reasonable having regard to all the
circumstances of the particular case.

Retained apparatus: protection of National Grid Eletricity Transmission Plc as Electricity
Undertaker

47—(1) Not less than 56 days before the commencenfenty specified works the undertaker
must submit to National Grid Electricity Transm@@siPIc a plan of the works to be executed and
seek from National Grid Electricity Transmissiorc Fletails of the underground extent of their
electricity assets.

(2) In relation to specified works the plan to be subedi to National Grid Electricity
Transmission Plc under sub-paragraph (1) mustdieclumethod statement and describe—

(a) the exact position of the works;
(b) the level at which these are proposed to be cartstior renewed;

(c) the manner of their construction or renewal inabgdiletails of excavation, positioning of
plant;

(d) the position of all apparatus;

(e) by way of detailed drawings, every alteration psgmbto be made to or close to any such
apparatus;

(f) anyintended maintenance regimes; and
(g) an assessment of risks of rise of earth issues.
(h) a ground monitoring scheme, where required.

(3) In relation to any works which will or may be sited on, over, under or within 10 metres of
any part of the foundations of an electricity towehetween any two or more electricity towers,
the plan to be submitted under sub-paragraph (&k,nmu addition to the matters set out in sub-
paragraph (2), include a method statement desgribin

(@) details of any cable trench design including routamensions, clearance to pylon
foundations;

(b) demonstration that pylon foundations will not bdeefied prior to, during and post
construction;

(c) details of load bearing capacities of trenches;

(d) details of any cable installation methodology imihg access arrangements, jointing
bays and backfill methodology;

(e) a written management plan for high voltage hazardnd construction and ongoing
maintenance of any cable route;
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(f) written details of the operations and maintenaneginie for any cable, including
frequency and method of access;

(g) assessment of earth rise potential if reasonaldyimed by National Grid Electricity
Transmission PIc’s engineers; and

(h) evidence that trench bearing capacity is to begdesi to support overhead line
construction traffic of up to and including 26 t@srin weight.

(4) The undertaker must not commence any works to whithparagraphs (2) or (3) apply until
National Grid Electricity Transmission Plc has giweritten approval of the plan so submitted.

(5) Any approval of National Grid Electricity Transmi@s Plc required under sub-paragraphs
(4)—
(@) may be given subject to reasonable conditions foy purpose mentioned in sub-
paragraphs (6) or (8); and,

(b) may be given subject to such reasonable requiremastNational Grid Electricity
Transmission Plc may have in connection with sededjing National Grid Electricity
Transmission Plc’s access to the EGL1 Site; and

(c) must not be unreasonably withheld or delayed.

(6) In relation to a work to which sub-paragraph (2)(8y applies, National Grid Electricity
Transmission Plc may require such modificationbdéomade to the plans as may be reasonably
necessary for the purpose of securing its appaeafaisist interference or risk of damage or for the
purpose of providing or securing proper and corsgnineans of access to any apparatus.

(7) Works executed under sub-paragraphs (2) or (3) mmeistxecuted in accordance with the
plan, submitted under sub-paragraph (1) or as aelegub-paragraph (6), as approved or as
amended from time to time by agreement betweerutidertaker and National Grid Electricity
Transmission Plc and in accordance with such reddenrequirements as may be made in
accordance with sub-paragraphs (5), (6), (8) obg@National Grid Electricity Transmission Plc
for the alteration or otherwise for the protectafrthe apparatus, or for securing access to it, and
National Grid Electricity Transmission Plc will lemtitled to watch and inspect the execution of
those works.

(8) Where National Grid Electricity Transmission Plaqu&es any protective works to be
carried out by itself or by the undertaker (whetbéra temporary or permanent nature) such
protective works, inclusive of any measures or s@®erequired and approved as part of the plan
approved pursuant to this paragraph, such proteegtivks must be carried out to National Grid
Electricity Transmission Plc’s satisfaction priorthe commencement of any authorised works (or
any relevant part thereof) for which protective kgare required and National Grid Electricity
Transmission Plc shall give notice of its requirammfer such works within 42 days of the date of
submission of a plan pursuant to this paragrapbefexn an emergency).

(9) If National Grid Electricity Transmission Plc in@rdance with sub-paragraphs (6) or (8)
and in consequence of the works proposed by thertaiatr, reasonably requires the removal of
any apparatus and gives written notice to the uakler of that requirement, sub-paragraphs (1) to
(3) and (6) to (8) apply as if the removal of th@paratus had been required by the undertaker
under paragraph 35(1).

(10) Nothing in this paragraph precludes the undertéiken submitting at any time or from
time to time, but in no case less than 56 daysrbafommencing the execution of the authorised
works, a new plan, instead of the plan previouslynsitted, and having done so the provisions of
this paragraph shall apply to and in respect ohthe plan.

(11) The undertaker will not be required to comply watb-paragraph (1) where it needs to
carry out emergency works as defined in the 199tLbit in that case it must give to National
Grid Electricity Transmission Plc notice as soorsagasonably practicable a plan of those works
and must comply with sub-paragraphs (6), (7) andn@far as is reasonably practicable in the
circumstances and comply with sub-paragraph (12)l &tmes.

(12) At all times when carrying out any works authorisedler the Order, the undertaker must
comply with National Grid Electricity Transmissi®tic’s policies for development near overhead
lines EN43-8 and HSE's guidance note 6 “AvoidanitBanger from Overhead Lines”.
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Expenses

48—(1) Save where otherwise agreed in writing betwelational Grid Electricity
Transmission Plc and the undertaker and subjetietdollowing provisions of this paragraph, the
undertaker must pay to National Grid Electricitgismission Plc within 30 days of receipt of an
itemised invoice or claim from National Grid Elécity Transmission Plc all charges, costs and
expenses reasonably anticipated within the follgwinree months or reasonably and properly
incurred by National Grid Electricity Transmissi@fc in, or in connection with, the inspection,
removal, relaying or replacing, alteration or pobien of any apparatus or the construction of any
new or alternative apparatus which may be requinedonsequence of the execution of any
authorised works including without limitation—

(@) any costs reasonably incurred by or compensatiapeply paid by National Grid
Electricity Transmission Plc in connection with tequisition of rights or the exercise of
statutory powers for such apparatus including withiamitation all costs incurred by
National Grid Electricity Transmission Plc as a sequence of National Grid Electricity
Transmission Plc:

(i) using its own compulsory purchase powers to accging necessary rights under
paragraph 35(3); or

(ii) exercising any compulsory purchase powers in tlleCQransferred to or benefitting
National Grid Electricity Transmission Plc;

(b) in connection with the cost of the carrying outaofy diversion work or the provision of
any alternative apparatus, where no written die@rsigreement is otherwise in place;

(c) the cutting off of any apparatus from any otherapfus or the making safe of redundant
apparatus;

(d) the approval of plans;

(e) the carrying out of protective works, plus a cdisitgml sum to cover the cost of
maintaining and renewing permanent protective works

(f) the survey of any land, apparatus or works, thedotion and monitoring of works or the
installation or removal of any temporary works m@asbly necessary in consequence of
the execution of any such works referred to in Erast of this Schedule.

(2) There will be deducted from any sum payable undérparagraph (1) the value of any
apparatus removed under the provisions of this &fattis Schedule and which is not re-used as
part of the alternative apparatus, that value bealgulated after removal.

(3) If in accordance with the provisions of this Pdrthis Schedule—

(@) apparatus of better type, of greater capacity omg@ater dimensions is placed in
substitution for existing apparatus of worse typ&,smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or appasatostituted for existing apparatus) is
placed at a depth greater than the depth at whizkxisting apparatus was situated,

and the placing of apparatus of that type or caypami of those dimensions or the placing of
apparatus at that depth, as the case may be, iagneéd by the undertaker or, in default of
agreement, is not determined by arbitration in edaoce with paragraph 43 (arbitration) to be
necessary, then, if such placing involves coshedonstruction of works under this Part of this
Schedule exceeding that which would have been wedbif the apparatus placed had been of the
existing type, capacity or dimensions, or at thisteyg depth, as the case may be, the amount
which apart from this sub-paragraph would be payabINational Grid Electricity Transmission
Plc by virtue of sub-paragraph (1) will be redubgdthe amount of that excess save to the extent
that it is not possible in the circumstances taimbthe existing type of apparatus at the same
capacity and dimensions or place at the existimgidie which case full costs will be borne by the
undertaker.

(4) For the purposes of sub-paragraph (3)—
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(@) an extension of apparatus to a length greatertti@tength of existing apparatus will not
be treated as a placing of apparatus of greateerdiians than those of the existing
apparatus; and

(b) where the provision of a joint in a pipe or cabdeaigreed, or is determined to be
necessary, the consequential provision of a jajnthamber or of a manhole will be
treated as if it also had been agreed or had ledatsrmined.

(5) Any amount which apart from this sub-paragraph wobé payable to National Grid
Electricity Transmission Plc in respect of works\istue of sub-paragraph (1) will, if the works
include the placing of apparatus provided in stilo#tin for apparatus placed more than 7 years
and 6 months earlier so as to confer on Nationa Glectricity Transmission Plc any financial
benefit by deferment of the time for renewal of #pparatus in the ordinary course, be reduced by
the amount which represents that benefit.

Indemnity

49—(1) Subject to sub-paragraphs (2) and (3), if lmason or in consequence of the
construction of any works authorised by this Pdrthis Schedule or in consequence of the
construction, use maintenance or failure of anyhef authorised works by or on behalf of the
undertaker or in consequence of any act or detduhe undertaker (or any person employed or
authorised by him) in the course of carrying outhsworks, including without limitation works
carried out by the undertaker under this Part isf 8#thedule or any subsidence resulting from any
of these works, any damage is caused to any appamt alternative apparatus (other than
apparatus the repair of which is not reasonablessary in view of its intended removal for the
purposes of the authorised works) or property afiddal Grid Electricity Transmission Plc, or
there is any interruption in any service providedin the supply of any goods, by National Grid
Electricity Transmission Plc, or National Grid Biggity Transmission Plc becomes liable to pay
any amount to any third party, the undertaker will—

(@) bear and pay on demand accompanied by an invoicelaom from National Grid
Electricity Transmission Plc the cost reasonably properly incurred by National Grid
Electricity Transmission Plc in making good suclmége or restoring the supply; and

(b) indemnify National Grid Electricity TransmissioncPfor any other expenses, loss,
demands, proceedings, damages, claims, penaltysts scurred by or recovered from
National Grid Electricity Transmission Plc, by reasor in consequence of any such
damage or interruption or National Grid Electricityansmission Plc becoming liable to
any third party and including STC Claims or an moes Deduction other than arising
from any default of National Grid Electricity Trangsion Plc.

(2) The fact that any act or thing may have been dgredtional Grid Electricity Transmission
Plc on behalf of the undertaker or in accordandh wiplan approved by National Grid Electricity
Transmission Plc or in accordance with any requénenof National Grid Electricity Transmission
Plc or under its supervision will not (unless s@rggraph (3) applies), excuse the undertaker from
liability under the provisions of this sub-paragragl) unless National Grid Electricity
Transmission PIc fails to carry out and executentbeks properly with due care and attention and
in a skilful and workman like manner or in a mantiat does not accord with the approved plan.

(3) Nothing in sub-paragraph (1) shall impose any ligton the undertaker in respect of—

(a) any damage or interruption to the extent that dgttsbutable to the neglect or default of
National Grid Electricity Transmission Plc, itsio#frs, servants, contractors or agents;

(b) any authorised works and/or any other works ausedriby this Part of this Schedule
carried out by National Grid Electricity Transm@siPlc as an assignee, transferee or
lessee of the undertaker with the benefit of thdeDmpursuant to section 156 of the
Planning Act 2008 or article 6 (consent to tranbfemefit of Order) subject to the proviso
that once such works become apparatus (“new apgdraany authorised works yet to
be executed and not falling within this sub-sec8¢in) will be subject to the full terms of
this Part of this Schedule including this paragraptespect of such apparatus;
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(c) any indirect or consequential loss of any thirdtypéncluding but not limited to loss of
use, revenue, profit, contract, production, incedasost of working, or business
interruption) arising from any such damage or imfgtion, which is not reasonably
foreseeable.

(4) National Grid Electricity Transmission Plc mustegithe undertaker reasonable notice of any
such third party claim or demand and, with the pkoe of any payment required in connection
with a statutory compensation scheme, no settleragimission of liability or compromise must,
be made without first consulting with the undertaded considering their representations.

(5) National Grid Electricity Transmission Plc must, respect of any matter covered by the
indemnity given by the undertaker in this paragragihall times act reasonably and in the same
manner as it would as if settling third party claion its own behalf from its own funds.

(6) National Grid Electricity Transmission Plc must wdkereasonable endeavours to mitigate
and to minimise any costs, expenses, loss, demandspenalties to which the indemnity under
this paragraph applies where it is within Natio@ald Electricity Transmission Plc’s reasonable
ability and control to do so and which expresslgledes any obligation to mitigate liability
arising from third parties which is outside of Netal Grid Electricity Transmission Plc’s control
and, if reasonably requested to do so by the uakkertNational Grid Electricity Transmission Plc
must provide an explanation of how the claim hanhminimised, where relevant.

(7) The undertaker shall not commence construction (eido permit the commencement of
such construction) of the authorised works on aydlowned by National Grid Electricity
Transmission Plc or in respect of which NationaldGElectricity Transmission Plc has an
easement or wayleave for its apparatus or any atitenest or to carry out any works within 15
metres of National Grid Electricity Transmissior’Blapparatus until the following conditions are
satisfied—

(@) unless and until National Grid Electricity Transsii Plc is satisfied acting reasonably
(but subject to all necessary regulatory constaititat the undertaker has first provided
the acceptable security (and provided evidence ithshall maintain such acceptable
security for the construction period of the autked works from the proposed date of
commencement of construction of the authorised gjodnd National Grid Electricity
Transmission Plc has confirmed the same to thertaid® in writing; and

(b) unless and until National Grid Electricity Transsii Plc is satisfied acting reasonably
(but subject to all necessary regulatory constsaithat the undertaker has procured
acceptable insurance (and provided evidence toohitiGrid Electricity Transmission
Plc that it shall maintain such acceptable inswrafor the construction period of the
authorised works from the proposed date of comnmaené of construction of the
authorised works) and National Grid Electricity seission Plc has confirmed the same
in writing to the undertaker.

(8) In the event that the undertaker fails to complshwparagraph 39(7) of this Part of this
Schedule, nothing in this Part of this Schedulell sheevent National Grid Electricity
Transmission Plc from seeking injunctive relief @y other equitable remedy) in any court of
competent jurisdiction.

Enactments and agreements

50. Save to the extent provided for to the contrasgwhere in this Part of this Schedule or by
agreement in writing between National Grid EledtyicTransmission Plc and the undertaker,
nothing in this Part of this Schedule affects thevisions of any enactment or agreement
regulating the relations between the undertakerNatibnal Grid Electricity Transmission Plc in
respect of any apparatus laid or erected in lahohigeng to the undertaker on the date on which
this Order is made.

Co-operation

51—(1) Where in consequence of the proposed congiruaf any part of the authorised
works, the undertaker or National Grid Electricifyansmission Plc requires the removal of
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apparatus under paragraph 35(2) or National GridctEtity Transmission Plc makes
requirements for the protection or alteration gbaatus under paragraph 37, the undertaker shall
use its best endeavours to co- ordinate the exacafithe works in the interests of safety and the
efficient and economic execution of the authoriseatks and taking into account the need to
ensure the safe and efficient operation of Nati@réd Electricity Transmission Plc’s undertaking
and National Grid Electricity Transmission Plc $hisle its best endeavours to co-operate with the
undertaker for that purpose.

(2) Whenever National Grid Electricity Transmission '®lconsent, agreement or approval is
required in relation to plans, documents or othéormation submitted by the undertaker or the
taking of action by the undertaker, it must notlbeesasonably withheld or delayed.

Access

52.1f in consequence of the agreement reached inrdacoe with paragraphs 34(1) and 34(2)
or the powers granted under this Order the acaessy apparatus and/or to the EGL1 Site is
materially obstructed, the undertaker must prowsdeh alternative means of access to such
apparatus and/or to the EGL1 Site as will enabldoNal Grid Electricity Transmission Plc to
access, maintain or use the apparatus and/or thd B@e no less effectively than was possible
before such obstruction.

Arbitration

53. Save for differences or disputes arising undeagraphs 35(2), 35(4) and 37 any difference
or dispute arising between the undertaker and NaliGrid Electricity Transmission Plc under
this Part of this Schedule must, unless otherwigeea in writing between the undertaker and
National Grid Electricity Transmission Plc, be datmed by arbitration in accordance with article
41 (arbitration).

Notices

54.Any plans submitted to National Grid Electricityahsmission Plc by the undertaker
pursuant to this Part must be submitted using ®BUD system (https://Isbud.co.uk/) or to such
other address as National Grid Electricity Transiois Plc may from time to time appoint instead
for that purpose and notify to the undertaker iiting.

PART 5

FOR THE PROTECTION OF NATIONAL GAS TRANSMISSION PLES GAS
UNDERTAKER

Application

55—(1) For the protection of National Gas as refertedn this Part of this Schedule the
following provisions have effect, unless otherwéggeed in writing between the undertaker and
National Gas.

(2) Subject to sub-paragraph (3) or to the extent wotiser agreed in writing between the
undertaker and National Gas, where the benefihisf®rder is transferred or granted to another
person under article 6 (consent to transfer benéfdrder)—

(@) any agreement of the type mentioned in subparadfgpias effect as if it had been made
between National Gas and the transferee or grdassthe case may be); and

(b) written notice of the transfer or grant must beegivo National Gas on or before the date
of that transfer or grant.

(3) Sub-paragraph (2) does not apply where the beuoiefite Order is transferred or granted to
National Gas (but without prejudice to paragrap{8Eb)).
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Interpretation

56. In this Part of this Schedule—
“1991 Act” means the New Roads and Street Works186t1 ;

“acceptable credit provider” means a bank or fin@niastitution with a credit rating that is
not lower than: (i) “A-" if the rating is assignday Standard & Poor’'s Ratings Group or Fitch
Ratings; and “A3” if the rating is assigned by Mgdinvestors Services Inc.;

“acceptable insurance” means general third paatyility insurance effected and maintained
by the undertaker with a combined property damamgekdily injury limit of indemnity of
not less than £50,000,000.00 (fifty million poung®&r occurrence or series of occurrences
arising out of one event. Such insurance shall mtained (a) during the construction period
of the authorised works; and (b) after the consimacperiod of the authorised works in
respect of any use and maintenance of the autdodseelopment by or on behalf of the
undertaker which constitute specified works andarsged with an insurer whose
security/credit rating meets the same requiremastan “acceptable credit provider”, such
insurance shall include (without limitation)—

(@) awaiver of subrogation and an indemnity to priatiggause in favour of National Gas;

(b) pollution liability for third party property damagend third party bodily damage arising
from any pollution/contamination event with a (dimit of indemnity of not less than
£10,000,000.00 (ten million pounds) per occurremcseries of occurrences arising out
of one event or £20,000,000.00 (twenty million pds)nin aggregate;

“acceptable security” means either—

(c) a parent company guarantee from a parent compafavaur of National Gas to cover
the undertaker’s liability to National Gas to aaldfability cap of £50,000,000.00 (fifty
million pounds) (in a form reasonably satisfacttaryNational Gas and where required by
National Gas, accompanied with a legal opinion icotiig the due capacity and
authorisation of the parent company to enter imd be bound by the terms of such
guarantee); or

(d) a bank bond or letter of credit from an acceptaielit provider in favour of National
Gas to cover the undertaker’s liability to Natiori@hs for an amount of not less than
£10,000,000.00 (ten million pounds) per asset pentup to a total liability cap of
£50,000,000.00 (fifty million pounds) (in a formasmnably satisfactory to National Gas
)i

“alternative apparatus” means appropriate alteraapparatus to the satisfaction of National

Gas to enable National Gas to fulfil its statutlugictions in a manner no less efficient than

previously;

“apparatus” means any mains, pipes or other apmbaionging to or maintained by National
Gas for the purposes of gas supply together withraplacement apparatus and such other
apparatus constructed pursuant to the Order thainbes operational apparatus of National
Gas for the purposes of transmission, distribuéind/or supply and includes any structure in
which apparatus is or will be lodged or which gieewill give access to apparatus;

“authorised works” has the same meaning as is divéhe term “authorised development” in
article 2(1) of this Order and includes any asdediaevelopment authorised by the Order and
for the purposes of this Part of this Scheduleuidet the use and maintenance of the
authorised works and construction of any works atigled by this Schedule;

“commence” and “commencement” in this Part of tBishedule shall include any below
ground surveys, monitoring, ground work operatiams the receipt and erection of
construction plant and equipment;

“deed of consent” means a deed of consent, crosgiregment, deed of variation or new deed
of grant agreed between the parties acting reafomalorder to vary or replace existing
easements, agreements, enactments and other sedsts so as to secure land rights and
interests as are necessary to carry out, mainbgierate and use the apparatus in a manner
consistent with the terms of this Part of this Stlie;
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“functions” includes powers and duties;

“ground mitigation scheme” means a scheme apprbyddational Gas (such approval not to
be unreasonably withheld or delayed) setting oaitnacessary measures (if any) for a ground
subsidence event;

“ground monitoring scheme” means a scheme for mdng ground subsidence which sets
out the apparatus which is to be subject to suahitoring, the extent of land to be monitored,

the manner in which ground levels are to be moeitpthe timescales of any monitoring

activities and the extent of ground subsidence lwhfeexceeded, shall require the undertaker
to submit for National Gas’ approval a ground natign scheme;

“ground subsidence event” means any ground subsidédentified by the monitoring
activities set out in the ground monitoring scheha has exceeded the level described in the
ground monitoring scheme as requiring a groundgatiton scheme;

“in” in a context referring to apparatus or altdiva apparatus in land includes a reference to
apparatus or alternative apparatus under, oversscalong or upon such land;

“maintain” and “maintenance” shall include the @pilind right to do any of the following in
relation to any apparatus or alternative apparatidational Gas: construct, use, repair, alter,
inspect, renew or remove the apparatus;

“National Gas” means National Gas Transmission(@leampany Number 02006000) whose
registered office is at National Grid House, Walkwi€echnology Park, Gallows Hill,
Warwick, CV34 6DA or any successor as a gas tratepwithin the meaning of Part 1 of the
Gas Act 1986;

“Network Code” means the network code prepared bgiddal Gas pursuant to Standard
Special Condition A11(3) of its Gas Transporterisence, which incorporates the Uniform
Network Code, as defined in Standard Special CammdiA11(6) of National Gas' Gas

Transporters Licence, as both documents are amdratedime to time;

“Network Code Claims” means any claim made agdiational Gas by any person or loss
suffered by National Gas under the Network Codsiragiout of or in connection with any
failure by National Gas to make gas available fbtake at, or a failure to accept gas tendered
for delivery from, any entry point to or exit poifnbm the gas national transmission system as
a result of the authorised works or any costs aneikpenses incurred by National Gas as a
result of or in connection with, it taking actiomdluding purchase or buy back of capacity)
for the purpose of managing constraint or potemwtastraint on the gas national transmission
system which may arise as a result of the authbriseks;

“plan” or “plans” include all designs, drawings, esffications, method statements, soil
reports, programmes, calculations, risk assessnaemtther documents that are reasonably
necessary properly and sufficiently to describe asgkss the works to be executed;

“parent company” means a parent company of the rtaider acceptable to and which shall
have been approved by National Gas acting reasgnabl

“specified works” means any of the authorised warksactivities undertaken in association
with the authorised works which—

(e) will or may be situated over, or within 15 metregasured in any direction of any
apparatus the removal of which has not been redjbiyethe undertaker under paragraph
51(2) or otherwise; and/or

() may in any way adversely affect any apparatus #moval of which has not been
required by the undertaker under paragraph 51(@)rmrwise; and/or

(g) includes any of the activities that are referredirioparagraph 8 of T/SP/SSW/22
(National Gas’ policies for safe working in proxisnito gas apparatus Specification for
safe working in the vicinity of National Grid, Highressure Gas pipelines and associated
installation requirements for third parties T/SRAB32.

“undertaker” means the undertaker as defined iolar2(1) of this Order.
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On Street Apparatus

57.Except for paragraphs 48 (apparatus of Nationa iBastopped up streets), 53 (retained
apparatus: protection), 54 (expenses) and 55 (indgnof this Schedule which will apply in
respect of the exercise of all or any powers utlderOrder affecting the rights and apparatus of
National Gas , the other provisions of this Schedld not apply to apparatus in respect of which
the relations between the undertaker and Natioaal &e regulated by the provisions of Part 3 of
the 1991 Act.

Apparatus of National Gas in stopped up streets

58.Where any street is stopped up under article Lbliprights of way), if National Gas has

any apparatus in the street or accessed via tieat Mational Gas has the same rights in respect of
that apparatus as it enjoyed immediately beforestbpping up and the undertaker must grant to
National Gas, or procure the granting to Nationas @f, legal easements reasonably satisfactory
to National Gas in respect of such apparatus aoesado it prior to the stopping up of any such
street or highway but nothing in this paragraple@# any right of the undertaker or National Gas
to require the removal of that apparatus undergrapd 51 or the power of the undertaker, subject
to compliance with this sub-paragraph, to carryweitks under paragraph 53.

(1) Notwithstanding the temporary stopping up or dii@rof any highway under the powers of
article 13 (temporary stopping up of public rigbfsvay), National Gas is at liberty at all times to
take all necessary access across any such stoppbijluvay and to execute and do all such
works and things in, upon or under any such highagsynay be reasonably necessary or desirable
to enable it to maintain any apparatus which atithe of the stopping up or diversion was in that
highway.

Protective works to buildings

59.The undertaker, in the case of the powers cordfeby article 19 (protective work to
buildings), must exercise those powers so as nobstruct or render less convenient the access to
any apparatus without the written consent of Nati@as.

Acquisition of land

60—(1) Regardless of any provision in this Order aything shown on the land plans or
contained in the book of reference to the Order,uhdertaker may not (a) appropriate or acquire
or take temporary possession of any land or apparat (b) appropriate, acquire, extinguish,
interfere with or override any easement, otherr@gteor right and/or apparatus of National Gas
otherwise than by agreement.

(2) As a condition of an agreement between the paitiesub-paragraph (1), prior to the
carrying out of any part of the authorised works ifosuch other timeframe as may be agreed
between National Gas and the undertaker) thathigesuto the requirements of this Part of this
Schedule that will cause any conflict with or bifedlee terms of any easement or other legal or
land interest of National Gas or affect the praisi of any enactment or agreement regulating the
relations between National Gas and the undertakeespect of any apparatus laid or erected in
land belonging to or secured by the undertakerutidertaker must as National Gas reasonably
requires enter into such deeds of consent upon &rahs and conditions as may be agreed
between National Gas and the undertaker actingmnedty and which must be no less favourable
on the whole to National Gas unless otherwise ajgt®e National Gas, and it will be the
responsibility of the undertaker to procure anddecure the consent and entering into of such
deeds and variations by all other third partieshvait interest in the land at that time who are
affected by such authorised works.

(3) Save where otherwise agreed in writing betweenddati Gas and the undertaker the
undertaker and National Gas agree that where thany inconsistency or duplication between
the provisions set out in this Part of this Schedw@lating to the relocation and/or removal of
apparatus (including but not limited to the paymehftcosts and expenses relating to such
relocation and/or removal of apparatus) and thevipians of any existing easement, rights,
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agreements and licences granted, used, enjoyecesciged by National Gas and/or other
enactments relied upon by National Gas as of ighither use in relation to the apparatus, then
the provisions in this Schedule shall prevail.

(4) Any agreement or consent granted by National Gatemumparagraph 53 or any other
paragraph of this Part of this Schedule, shall bettaken to constitute agreement under sub-
paragraph (1).

Removal of apparatus

61—(1) If, in the exercise of the powers conferredthig Order, the undertaker acquires any
interest in or possesses temporarily any land iichwany apparatus is placed, that apparatus must
not be removed under this Part of this Scheduleamydright of National Gas to maintain that
apparatus in that land must not be extinguished alt¢rnative apparatus has been constructed,
and is in operation to the reasonable satisfactibriNational Gas in accordance with sub-
paragraph (2) to (5).

(2) If, for the purpose of executing any works in, ander or over any land purchased, held,
appropriated or used under this Order, the undertaquires the removal of any apparatus placed
in that land, it must give to National Gas advawcigten notice of that requirement, together with
a plan of the work proposed, and of the proposeditipn of the alternative apparatus to be
provided or constructed and in that case (or ddnsequence of the exercise of any of the powers
conferred by this Order National Gas reasonablydse® remove any of its apparatus) the
undertaker must, subject to sub-paragraph (3),reeany necessary consents for the alternative
apparatus and afford to National Gas to its satigfia (taking into account paragraph 52(1)
below) the necessary facilities and rights—

(@) for the construction of alternative apparatus iheotland of or land secured by the
undertaker; and

(b) subsequently for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such agpars to be constructed elsewhere than in
other land of or land secured by the undertaketh@undertaker is unable to afford such facilities
and rights as are mentioned in sub-paragraph (8)ertand in which the alternative apparatus or
part of such apparatus is to be constructed, NaitiBas may in its sole discretion, on receipt of a
written notice to that effect from the undertakéake such steps as are reasonable in the
circumstances to assist the undertaker to obt@métessary facilities and rights in the land in
which the alternative apparatus is to be constduséee that this obligation shall not extend to the
requirement for National Gas to use its compulgamchase powers to this end unless it elects to
so do.

(4) Any alternative apparatus to be constructed in lahdr land secured by the undertaker
under this Part of this Schedule must be constiuatsuch manner and in such line or situation as
may be agreed between National Gas and the undertak

(5) National Gas must, after the alternative appartduse provided or constructed has been
agreed, and subject to a written diversion agreéimaving been entered into between the parties
and the grant to National Gas of any such fac#liied rights as are referred to in sub-paragraph
(2) or (3), proceed without unnecessary delay twstact and bring into operation the alternative
apparatus and subsequently to remove any appaegused by the undertaker to be removed
under the provisions of this Part of this Schedule.

Facilities and rights for alternative apparatus

62—(1) Where, in accordance with the provisions @ fhart of this Schedule, the undertaker
affords to or secures for National Gas facilitiew aights in land for the construction, use,
maintenance and protection of alternative apparatssibstitution for apparatus to be removed,
those facilities and rights must be granted upoch serms and conditions as may be agreed
between the undertaker and National Gas and must kess favourable on the whole to National
Gas than the facilities and rights enjoyed by itéspect of the apparatus to be removed unless
otherwise agreed by National Gas.
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(2) If the facilities and rights to be afforded by thedertaker in respect of any alternative
apparatus, and the terms and conditions subjegthioh those facilities and rights are to be
granted, are less favourable on the whole to NatiGas than the facilities and rights enjoyed by
it in respect of the apparatus to be removed aedettims and conditions to which those facilities
and rights are subject the matter may be refeweathtitration in accordance with paragraph 59
(Arbitration) of this Part of this Schedule and taditrator must make such provision for the
payment of compensation by the undertaker to NatiG@as as appears to the arbitrator to be
reasonable having regard to all the circumstantdsearticular case.

Retained apparatus: protection

63—(1) Not less than 56 days before the commencenfearty specified works the undertaker
must submit to National Gas a plan and, if reaslgnatquired by National Gas, a ground
monitoring scheme in respect of those works.

(2) In relation to specified works the plan to be suterito National Gas under sub-paragraph
(1) must include a method statement and describe—

(a) the exact position of the works;
(b) the level at which these are proposed to be cartstior renewed;

(c) the manner of their construction or renewal inabgdiletails of excavation, positioning of
plant etc;

(d) the position of all apparatus;

(e) by way of detailed drawings, every alteration prgmbto be made to or close to any such
apparatus; and

(f) any intended maintenance regimes.

(3) The undertaker must not commence any works to wkidhparagraphs (1) and (2) apply
until National Gas has given written approval @& tilan so submitted.

(4) Any approval of National Gas required under sulagaaph (3)—

(@) may be given subject to reasonable conditions foy purpose mentioned in sub-
paragraphs (5) or (7); and,

(b) must not be unreasonably withheld.

(5) In relation to any work to which sub-paragraphs ghyl/or (2) apply, National Gas may
require such modifications to be made to the ptensay be reasonably necessary for the purpose
of securing its apparatus against interferenceisr of damage for the provision of protective
works or for the purpose of providing or securingger and convenient means of access to any
apparatus.

(6) Works executed under sub-paragraphs (1) or (2) imeistxecuted in accordance with the
plan, submitted under sub-paragraph (1) or as aatesub paragraph (5), as approved or as
amended from time to time by agreement betweenutidertaker and National Gas and in
accordance with such reasonable requirements adenaade in accordance with sub-paragraphs
(5) or (7) by National Gas for the alteration dnerivise for the protection of the apparatus, or for
securing access to it, and National Gas will béledtto watch and inspect the execution of those
works.

(7) Where National Gas requires any protective workdeaocarried out by itself or by the
undertaker (whether of a temporary or permanenirepsuch protective works, inclusive of any
measures or schemes required and approved as fpéne gplan approved pursuant to this
paragraph, must be carried out to National Gassfsation prior to the commencement of any
specified works for which protective works are regd and National Gas must give notice of its
requirement for such works within 42 days of théedaf submission of a plan pursuant to this
paragraph (except in an emergency).

(8) If National Gas in accordance with sub-paragrafsof (7) and in consequence of the
works proposed by the undertaker, reasonably regulte removal of any apparatus and gives
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written notice to the undertaker of that requiretm@aragraphs 1 to 3 and 6 to 8 apply as if the
removal of the apparatus had been required byritertaker under paragraph 51(2).

(9) Nothing in this paragraph precludes the undertfken submitting at any time or from time
to time, but in no case less than 56 days befomam@ncing the execution of the specified works,
a new plan, instead of the plan previously submhjitteend having done so the provisions of this
paragraph will apply to and in respect of the néamp

(10) The undertaker will not be required to comply watlb-paragraph (1) where it needs to
carry out emergency works as defined in the 19%1b@tin that case it must give to National Gas
notice as soon as is reasonably practicable ahanaop those works and must comply with sub-
paragraphs (5), (6) and (7) insofar as is reasgnadalcticable in the circumstances and comply
with sub paragraph (11) at all times;

(11) At all times when carrying out any works authorisedler the Order the undertaker must
comply with National Gas’ policies for safe workiirgproximity to gas apparatus “Specification
for safe working in the vicinity of National Gridigh pressure Gas pipelines and associated
installation requirements for third parties T/SPABR” and HSE's “HS(~G)47 Avoiding Danger
from underground services”.

(12) As soon as reasonably practicable after any grauwtidence event attributable to the
authorised development the undertaker shall imphérae appropriate ground mitigation scheme
save that National Gas retains the right to caatyamy further necessary protective works for the
safeguarding of its apparatus and can recoverwsty ®osts in line with paragraph 54.

Expenses

64—(1) Save where otherwise agreed in writing betwdational Gas and the undertaker and
subject to the following provisions of this parggmrathe undertaker must pay to National Gas
within 30 days of receipt of an itemised invoicectaim from National Gas all charges, costs and
expenses reasonably anticipated within the follgwinree months or reasonably and properly
incurred by National Gas in, or in connection withe inspection, removal, relaying or replacing,
alteration or protection of any apparatus or thestmiction of any new or alternative apparatus
which may be required in consequence of the exatwii any authorised works including without
limitation—

(@) any costs reasonably incurred by or compensatiopeply paid by National Gas in
connection with the acquisition of rights or theemise of statutory powers for such
apparatus including without limitation all costscumred by National Gas as a
consequence of National Gas;

(i) using its own compulsory purchase powers to accmimg necessary rights under
paragraph 51(3); or

(i) exercising any compulsory purchase powers in tlieQransferred to or benefitting
National Gas;

(b) in connection with the cost of the carrying outaafy diversion work or the provision of
any alternative apparatus, where no written die@rsigreement is otherwise in place;

(c) the cutting off of any apparatus from any otheraapfus or the making safe of redundant
apparatus;

(d) the approval of plans;

(e) the carrying out of protective works, plus a cdsitml sum to cover the cost of
maintaining and renewing permanent protective works

(f) the survey of any land, apparatus or works, theaoton and monitoring of works or the
installation or removal of any temporary works m@bly necessary in consequence of
the execution of any such works referred to in Erast of this Schedule.

(2) There will be deducted from any sum payable undérpmaragraph (1) the value of any
apparatus removed under the provisions of this &fattis Schedule and which is not re-used as
part of the alternative apparatus, that value beaigulated after removal.

(3) If in accordance with the provisions of this Pdrthis Schedule—
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(@) apparatus of better type, of greater capacity omg@ater dimensions is placed in
substitution for existing apparatus of worse typ&,smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or appasatostituted for existing apparatus) is
placed at a depth greater than the depth at whikxisting apparatus was situated,

and the placing of apparatus of that type or caypami of those dimensions or the placing of
apparatus at that depth, as the case may be, iagneed by the undertaker or, in default of
agreement, is not determined by arbitration in edaace with paragraph 15 (arbitration) to be
necessary, then, if such placing involves coshedonstruction of works under this Part of this
Schedule exceeding that which would have been wedbif the apparatus placed had been of the
existing type, capacity or dimensions, or at thisteyg depth, as the case may be, the amount
which apart from this sub-paragraph would be pay&bINational Gas by virtue of sub-paragraph
(1) will be reduced by the amount of that exces® da the extent that it is not possible in the
circumstances to obtain the existing type of apparat the same capacity and dimensions or
place at the existing depth in which case full segtl be borne by the undertaker.

(4) For the purposes of sub-paragraph (3)—

(@) an extension of apparatus to a length greatertti@tength of existing apparatus will not
be treated as a placing of apparatus of greateerdiians than those of the existing
apparatus; and

(b) where the provision of a joint in a pipe or cabdeaigreed, or is determined to be
necessary, the consequential provision of a jajnthamber or of a manhole will be
treated as if it also had been agreed or had ledatermined.

(5) Any amount which apart from this sub-paragraph wob¢ payable to National Gas in
respect of works by virtue of sub-paragraph (1),ufithe works include the placing of apparatus
provided in substitution for apparatus placed nihi@n 7 years and 6 months earlier so as to
confer on National Gas any financial benefit byedefent of the time for renewal of the apparatus
in the ordinary course, be reduced by the amouithwiepresents that benefit.

Indemnity

65—(1) Subject to sub-paragraphs (2) and (3), if Bason or in consequence of the
construction of any works authorised by this Pdrthis Schedule or in consequence of the
construction, use maintenance or failure of anyhef authorised works by or on behalf of the
undertaker or in consequence of any act or detduhe undertaker (or any person employed or
authorised by him) in the course of carrying outtrsworks, including without limitation works
carried out by the undertaker under this Part isf #thedule or any subsidence resulting from any
of these works, any damage is caused to any appamt alternative apparatus (other than
apparatus the repair of which is not reasonablessary in view of its intended removal for the
purposes of the authorised works) or property diddal Gas, or there is any interruption in any
service provided, or in the supply of any goodsenergy, by National Gas, or National Gas
becomes liable to pay any amount to any third pang undertaker will—

(a) bear and pay on demand accompanied by an invoickaion from National Gas the cost
reasonably and properly incurred by National Gasniaking good such damage or
restoring the supply; and

(b) indemnify National Gas for any other expenses,, ldssnands, proceedings, damages,
claims, penalty or costs incurred by or recoveneunf National Gas, by reason or in
consequence of any such damage or interruptionatiohal Gas becoming liable to any
third party and including Network Code Claims othiean arising from any default of
National Gas.

(2) The fact that any act or thing may have been donéNa&tional Gas on behalf of the
undertaker or in accordance with a plan approved\agional Gas or in accordance with any
requirement of National Gas or under its supervisidll not (unless sub-paragraph (3) applies),
excuse the undertaker from liability under the Bons of this sub-paragraph (1) unless National
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Gas fails to carry out and execute the works pigpeith due care and attention and in a skilful
and workman like manner or in a manner that doésicaord with the approved plan.

(3) Nothing in sub-paragraph (1) shall impose any lighon the undertaker in respect of—

(a) any damage or interruption to the extent that d@ttsbutable to the neglect or default of
National Gas, its officers, servants, contractoragents;

(b) any authorised works and/or any other works ausedriby this Part of this Schedule
carried out by National Gas as an assignee, tnaesta lessee of the undertaker with the
benefit of the Order pursuant to section 156 ofRtaning Act 2008 or article 6 (consent
to transfer benefit of Order) subject to the prouisat once such works become apparatus
(“new apparatus”), any authorised works yet to kecated and not falling within this
sub-paragraph 3(b) will be subject to the full terofi this Part of this Schedule including
this paragraph 55; and/or

(c) (any indirect or consequential loss of any thirdyé&ncluding but not limited to loss of
use, revenue, profit, contract, production, incegasost of working or business
interruption) arising from any such damage or imfgtion, which is not reasonably
foreseeable;

(4) National Gas must give the undertaker reasonaltieenof any such third party claim or
demand and no settlement, admission of liabilitga@mpromise must, unless payment is required
in connection with a statutory compensation scheb®,made without first consulting the
undertaker and considering their representations.

(5) National Gas must, in respect of any matter covdrgdthe indemnity given by the
undertaker in this paragraph, at all times actaeally and in the same manner as it would as if
settling third party claims on its own behalf fréts own funds.

(6) National Gas must use its reasonable endeavounsitigate and to minimise any costs,
expenses, loss, demands, and penalties to whidghdemnity under this paragraph applies where
it is within National Gas’ reasonable ability ar@htrol to do so and which expressly excludes any
obligation to mitigate liability arising from thirgarties which is outside of 'National Gas’ control
and if reasonably requested to do so by the urdartdational Gas must provide an explanation
of how the claim has been minimised, where relevant

(7) The undertaker must not commence construction fatdo permit the commencement of
such construction) of the authorised works on amdlowned by National Gas or in respect of
which National Gas has an easement or wayleavissfapparatus or any other interest or to carry
out any works within 15 metres of National Gas’ agus until the following conditions are
satisfied—

(@) unless and until National Gas is satisfied acte@sonably (but subject to all necessary
regulatory constraints) that the undertaker has firovided the acceptable security (and
provided evidence that it shall maintain such ataddp security for the construction
period of the authorised works from the proposae ddcommencement of construction
of the authorised works) and National Gas has ooefi the same to the undertaker in
writing; and

(b) unless and until National Gas is satisfied actiegsonably (but subject to all necessary
regulatory constraints) that the undertaker hascyeml acceptable insurance (and
provided evidence to National Gas that it shallntah such acceptable insurance for the
construction period of the authorised works from finoposed date of commencement of
construction of the authorised works) and Natidbas has confirmed the same in writing
to the undertaker.

(8) In the event that the undertaker fails to complyhws5(7) of this Part of this Schedule,
nothing in this Part of this Schedule shall preMgational Gas from seeking injunctive relief (or
any other equitable remedy) in any court of commtgteisdiction.

Enactments and agreements

66. Save to the extent provided for to the contrasgwhere in this Part of this Schedule or by
agreement in writing between National Gas and thdertaker, nothing in this Part of this
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Schedule affects the provisions of any enactmerggoeement regulating the relations between
the undertaker and National Gas in respect of aparmatus laid or erected in land belonging to
the undertaker on the date on which this Orderadam

Co-operation

67—(1) Where in consequence of the proposed congiruaf any part of the authorised
works, the undertaker or National Gas requireg¢n@oval of apparatus under paragraph 51(2) or
National Gas makes requirements for the protediaaiteration of apparatus under paragraph 53,
the undertaker shall use its best endeavours tordinate the execution of the works in the
interests of safety and the efficient and econoaxiecution of the authorised works and taking
into account the need to ensure the safe andesificperation of National Gas’ undertaking and
National Gas shall use its best endeavours to ecatpwith the undertaker for that purpose.

(2) For the avoidance of doubt whenever National Gasisent, agreement or approval is
required in relation to plans, documents or othéormation submitted by the undertaker or the
taking of action by the undertaker, it must noubeeasonably withheld or delayed.

Access

68.1f in consequence of the agreement reached inrdacoe with paragraph 50(1) or the
powers granted under this Order the access to apgaratus is materially obstructed, the
undertaker must provide such alternative meanscoéss to such apparatus as will enable
National Gas to maintain or use the apparatus s® ééfectively than was possible before such
obstruction.

Arbitration

69.Save for differences or disputes arising undeagraph 51(2), 51(4), 52(1) and 53 any
difference or dispute arising between the undertakal National Gas under this Part of this
Schedule must, unless otherwise agreed in writetgvéen the undertaker and National Gas, be
determined by arbitration in accordance with aati¢l (arbitration).

Notices

70. Notwithstanding article 38 (service of noticeg)y glans submitted to National Gas by the
undertaker pursuant to paragraph 53 must be swdamiti https://Isbud.co.uk/ or such other
address as National Gas may from time to time aypfostead for that purpose and notify to the
undertaker in writing.

PART 6
FOR THE PROTECTION OF NORTHERN POWERGRID

71.For the protection of Northern Powergrid the faliog provisions have effect, unless
otherwise agreed in writing between the undertakerNorthern Powergrid.

72.1n this Part of this Schedule—
“1991 Act” means the New Roads and Street Works18&1,;
“alternative apparatus” means alternative appaidesuate to enable Northern Powergrid to
fulfil its statutory functions in a manner not lesfficient than previously;
“apparatus” means electric lines or electrical plas defined in the Electricity Act 1989),
belonging to or maintained by Northern Powergrid artludes any structure in which
apparatus is or is to be lodged or which givesiirgive access to apparatus;
“authorised works” means so much of the works atgkd by this Order which affect

91



existing Northern Powergrid’s apparatus within @reler limits;
“functions” includes powers and duties;

“in”, in a context referring to apparatus or altatise apparatus in land, includes a reference to
apparatus or alternative apparatus under, ovepan land,;

“plan” includes all designs, drawings, specificadp method statements, soil reports,
programmes, calculations, risk assessments anddboaments that are reasonably necessary
properly and sufficiently to describe the worksh®e executed and shall include measures
proposed by the undertaker to ensure the graniffi€ient land or rights in land necessary to
mitigate the impacts of the works on Northern Panidis undertaking; and

“Northern Powergrid” means Northern Powergrid (Meest) PLC (Company Number
02906593) whose registered address is Lloyds Ce81Grey Street, Newcastle upon Tyne

73.This Part of this Schedule does not apply to agparin respect of which the relations
between the undertaker and Northern Powergrid egelated by the provisions of Part 3 (street
works in England and Wales) of the 1991 Act.

74.Regardless of the temporary prohibition or restnc of use of streets under the powers
conferred by article 13 (Temporary stopping up bl rights of way), Northern Powergrid is at
liberty at all times to take all necessary accesess any such street and to execute and do all
such works and things in, upon or under any supkefstas may be reasonably necessary or
desirable to enable it to maintain any apparatusiwat the time of the prohibition or restriction
was in that street.

75.Regardless of any provision in this Order or amgtshown on the land plans, or contained
in the book of reference, the undertaker shallawouire any apparatus, or override any easement
or other interest of Northern Powergrid or creatg mew rights over the same otherwise than by
agreement with Northern Powergrid such agreementanbe unreasonably withheld or delayed
(having regard to Northern Powergrid’s existing &ndwn future requirements for such land and
interests)

76.Regardless of any provision in the Order or amglshown on the land plans or contained in
the book of reference, the undertaker shall nagriete with any communications cables or
equipment used by Northern Powergrid in relatioritscapparatus nor shall acquire or interfere
with rights or interests supporting the use, maiatee or renewal of such equipment including
any easements other than by agreement of Northewmer@rid (such agreement not to be
unreasonably withheld or delayed) and having regabdorthern Powergrid’s existing and known
future requirements for such land or interests.

77—(1) If, in the exercise of the powers conferredthig Order, the undertaker acquires any
interest in any land in which any apparatus is gdiaor over which access to any apparatus is
enjoyed or requires that Northern Powergrid’s apier is relocated or diverted, that apparatus
must not be removed under this Part of this Scleecand any right of Northern Powergrid to
maintain that apparatus in that land and to gairess to it must not be extinguished, until
alternative apparatus has been constructed amdoigeration, and access to it has been provided
pursuant to a completed easement which shall iectights to retain and subsequently maintain
the apparatus being replaced or diverted for tletiie of that alterative apparatus, all to the
reasonable satisfaction of Northern Powergrid toeatance with sub-paragraphs (2) to (5).

(2) If, for the purpose of executing any works in, onumder any land purchased, held,
appropriated or used under this Order, the undertaquires the removal of any apparatus placed
in that land, the undertaker must give to Northeawergrid 56 days’ advance written notice of
that requirement, together with a plan and seatibthe work proposed, and of the proposed
position of the alternative apparatus to be pravide constructed and in that case (or if in
consequence of the exercise of any of the powenferred by this Order Northern Powergrid
reasonably needs to remove any of its apparatesydertaker must, subject to sub-paragraph
(3), afford to Northern Powergrid the necessaryilifses and rights for the construction of
alternative apparatus in other land of the undertakd subsequently for the maintenance of that
apparatus.
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(3) If alternative apparatus or any part of such agpars to be constructed elsewhere than in
other land of the undertaker, or the undertakemible to afford such facilities and rights as are
mentioned in sub-paragraph (2), in the land in White alternative apparatus or part of such
apparatus is to be constructed—

(i) the undertaker must in the first instance use resde endeavours to acquire all
necessary land interests or rights as Northern Rpidlemay reasonably require for
the relocation and construction of alternative appes and must use reasonable
endeavours to procure all necessary rights to aceesl maintain Northern
Powergrid’'s apparatus and alternative apparatusdfter the terms of such access
and maintenance to be agreed by Northern Powdjagtthg reasonably); and

(i) In the event that the undertaker is not able t@ym® the necessary land interest or
rights referred to in the sub-paragraph (3) (i)rtNern Powergrid must, on receipt of
a written notice to that effect from the undertales soon as reasonably practicable
and at the cost of the undertaker (subject to @pproval by the undertaker of its
estimate of costs of doing so) use reasonable eodesato procure the necessary
facilities and rights in the land in which the aftative apparatus is to be constructed
save that this obligation shall not extend to thguirement for Northern Powergrid
to use its compulsory purchase powers to this end.

(4) Any alternative apparatus to be constructed in laintthe undertaker under this Part of this
Schedule must be constructed in such manner arstidh line or situation as may be agreed
between Northern Powergrid and the undertaker default of agreement settled by arbitration in
accordance with article 41 (arbitration).

(5) Northern Powergrid must, after the alternative agjpes to be provided or constructed has
been agreed or settled by arbitration in accordavittearticle 41, and after the grant to Northern
Powergrid of any such facilities and rights as raferred to in sub-paragraph (2) or (3), proceed
without unnecessary delay to construct and bririg operation the alternative apparatus and
subsequently to remove any apparatus required éyutidertaker to be removed under the
provisions of this Part of this Schedule.

78—(1) Where, in accordance with the provisions d$ fhart of this Schedule, the undertaker
affords to Northern Powergrid facilities and rigfds the construction and maintenance in land of
the undertaker of alternative apparatus in sultititfor apparatus to be removed, those facilities
and rights must be granted upon such terms anditmsl as may be agreed between the
undertaker and Northern Powergrid or in defaulhgifeement settled by arbitration in accordance
with article 41 (arbitration).

(2) If the facilities and rights to be afforded by thedertaker in respect of any alternative
apparatus, and the terms and conditions subjegthioh those facilities and rights are to be
granted, are in the opinion of the arbitrator lssurable on the whole to Northern Powergrid
than the facilities and rights enjoyed by it inpest of the apparatus to be removed and the terms
and conditions to which those facilities and righte subject, the arbitrator must make such
provision for the payment of compensation by thdeutaker to Northern Powergrid as appears to
the arbitrator to be reasonable having regardl thalcircumstances of the particular case.

79—(1) Not less than 56 days before starting the @@t of any works in, on or under any
land purchased, held, appropriated or used undeftfder that are near to (including conducting
any activities whether intentionally or unintentidly, through for example ground or machinery
collapse, which may affect Northern Powergrid’saapus or encroach on safety distances to live
equipment) or will or may affect, any apparatusrém@oval of which has not been required by the
undertaker under paragraph 67(2), the undertakest swbmit to Northern Powergrid a plan,
section and description of the works to be execwrd any such information as Northern
Powergrid reasonably required relating to thosekaior

(2) Those works must be executed only in accordande thié plan, section and description
submitted under sub-paragraph (1) and in accordaitbesuch reasonable requirements as may
be made in accordance with sub-paragraph (3) bythsor Powergrid for the alteration or
otherwise for the protection of the apparatusoorsecuring access to it, and Northern Powergrid
is entitled to watch and inspect the executiorhofé works.
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(3) Any requirements made by Northern Powergrid unddr-garagraph (2) must be made
within a period of 35 days beginning with the datewhich a plan, section and description under
sub-paragraph (1) are submitted to it.

(4) If Northern Powergrid in accordance with sub-paagdr (3) and in consequence of the
works proposed by the undertaker, reasonably regulte removal of any apparatus and gives
written notice to the undertaker of that requiretnparagraphs 61 to 68 apply as if the removal of
the apparatus had been required by the undertakier paragraph 7(2).

(5) Nothing in this paragraph precludes the undertken submitting at any time or from time
to time, but in no case less than 35 days befonemgencing the execution of any works, a new
plan, section and description instead of the antion and description previously submitted, and
having done so the provisions of this paragrapHyajgpand in respect of the new plan, section
and description.

(6) The undertaker is not required to comply with sabagraph (1) in a case of emergency but
in that case it must give to Northern Powergridagts soon as is reasonably practicable and a
plan, section and description of those works as smreasonably practicable subsequently and
must comply with sub-paragraph (2) in so far agé&sonably practicable in the circumstances.

80—(1) Subject to the following provisions of thisrpgraph, the undertaker must repay to
Northern Powergrid within fifty (50) days of receip an itemised invoice or claim all reasonable
and proper expenses costs or charges incurred tilgédo Powergrid—

(@) in, or in connection with, the inspection, removalteration or protection of any
apparatus or the construction of any alternativpasgtus which may be required in
consequence of the execution of any such worksesederred to in paragraph 67(2)
including without limitation—

(i) any costs reasonably incurred or compensation ggopaid in connection with the
acquisition of rights or the exercise of statutpogvers for such apparatus including
without limitation in the event that it is agreedrthern Powergrid elects to use
compulsory purchase powers to acquire any necesigdutg under paragraph 67(3)
all costs reasonably incurred as a result of satbrg

(ii) in connection with the cost of the carrying outal diversion work or the provision
of any alternative apparatus;

(iii) the cutting off of any apparatus from any otheraapfus or the making safe of
redundant apparatus;

(iv) the approval of plans;

(v) the carrying out of protective works, plus a cdgtal sum to cover the cost of
maintaining and renewing permanent protective works

(vi) the survey of any land, apparatus or works, thpaation and monitoring of works
or the installation or removal of any temporary kgomreasonably necessary in
consequence of the execution of any such worksreefeto in this Part of this
Schedule); and

(b) in assessing and preparing a design for its appatat address and accommodate the
proposals of the undertaker whether or not the miakier proceeds to implement those
proposals or alternative or none at all, provideat if it so prefers Northern Powergrid
may abandon apparatus that the undertaker doeseaktto remove in accordance with
paragraph 7(1) having first decommissioned suclaigps.

(2) Where any payment falls due pursuant to paragrfi),Northern Powergrid shall—
(i) provide an itemised invoice or reasonable expetis@s to the undertaker.

(i) provide ‘reminder letters’ to the undertaker foypeent to be made within the fifty
days on the following days after the invoice orsmable expenses claim to the
undertaker—

15 days (‘reminder letter 1')
29 days (‘reminder letter 2’)
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43 days (‘reminder letter 3’); and

(iii) provided that sub-paragraphs (i) and (ii) have bmemplied with and the invoice or
expenses have not been referred to arbitrationgeriéled to commence debt
proceedings to recover any unpaid itemised invoiceeasonable expenses claim
after fifty one days of receipt of the same wheagrpent has not been made.

(3) There is to be deducted from any sum payable usdeparagraph (1) the value of any
apparatus removed under the provisions of this éfatiis Schedule, that value being calculated
after removal and for the avoidance of doubt, & #ipparatus removed under the provisions of this
Part of this Schedule has nil value, no sum wilbleducted from the amount payable under sub-
paragraph (1).

(4) If in accordance with the provisions of this Pdrthis Schedule—

(@) apparatus of better type, of greater capacity omg@ater dimensions is placed in
substitution for existing apparatus of worse typ&,smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or appasatostituted for existing apparatus) is
placed at a depth greater than the depth at whikstisting apparatus was

and the placing of apparatus of that type or caypami of those dimensions or the placing of
apparatus at that depth, as the case may be, iagneéd by the undertaker or, in default of
agreement, is not determined by arbitration in etaoce with article 41 (arbitration) to be
necessary, then, if such placing involves coshadonstruction of works under this Part of this
Schedule exceeding that which would have been wedbif the apparatus placed had been of the
existing type, capacity or dimensions, or at thisteyg depth, as the case may be, the amount
which apart from this sub-paragraph would be payablNorthern Powergrid by virtue of sub-
paragraph (1) is to be reduced by the amount df ékeess save where it is not possible on
account of project time limits and/or supply issuesobtain the existing type of operations,
capacity, dimensions or place at the existing d@ptithich case full costs shall be borne by the
undertaker.

(5) For the purposes of sub-paragraph (3)—

(@) an extension of apparatus to a length greaterttiealength of existing apparatus is not to
be treated as a placing of apparatus of greateertimns than those of the existing
apparatus where such extension is required in qoesee of the execution of any such
works as are referred to in paragraph 67(2); and

(b) where the provision of a joint in a cable is agremdis determined to be necessary, the
consequential provision of a jointing chamber oaghanhole is to be treated as if it also
had been agreed or had been so determined.

81—(1) Subject to sub-paragraphs (2) and (3), if Bason or in consequence of the
construction of any of the works referred to inparagraph 67(2), or in consequence of the,
maintenance or failure of any of the authorisedkadoy or on behalf of the undertaker or in
consequence of any act or default of the undert@keany person employed or authorised by it)
in the course of carrying out such works, includimighout limitation works carried out by the
undertaker under this Schedule or any subsiderscdtireg from any of these works any damage is
caused to any apparatus (other than apparatugplag@ of which is not reasonably necessary in
view of its intended removal for the purposes afsthworks) or property of Northern Powergrid,
or there is any interruption in any service prodidy Northern Powergrid, or Northern Powergrid
becomes liable to pay any amount to a third pastg @onsequence of any default, negligence or
omission by the undertaker in carrying out the axitfed works, the undertaker must—

(a) bear and pay the cost reasonably incurred by NartRewergrid in making good such
damage or restoring the supply; and

(b) indemnify Northern Powergrid for any other expensésss, damages, penalty,
proceedings, claims or costs incurred by or rea/éom Northern Powergrid by reason
or in consequence of any such damage or intermugtidNorthern Powergrid becoming
liable to any third party.
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(2) Nothing in sub-paragraph (1) imposes any liabitity the undertaker with respect to any
damage or interruption to the extent that it isitattable to the act, neglect or default of Norther
Powergrid, its officers, employees, servants, amrs or agents.

(3) Northern Powergrid must give the undertaker reaslenzotice of any such claim or demand
and no settlement or compromise is to be made uifitthee consent of the undertaker which, if it
withholds such consent, has the sole conduct of satjlement or compromise or of any
proceedings necessary to resist the claim or demand

(4) Northern Powergrid must use its reasonable endestoumitigate in whole or in part and to
minimise any costs, expenses, loss, demands, amaltipe to which the indemnity under this
paragraph 71 applies. If requested to do so bytidertaker, Northern Powergrid must provide an
explanation of how the claim has been minimiseddetails to substantiate any cost or
compensation claimed pursuant to sub-paragraphTti.undertaker shall only be liable under
this paragraph 71 for claims reasonably incurretlbsthern Powergrid.

(5) Subject to sub-paragraphs (3) and (4), the fat¢tahg act or thing may have been done by
Northern Powergrid on behalf of the undertaker mraccordance with a plan approved by
Northern Powergrid or in accordance with any regmignt of Northern Powergrid as a
consequence of the authorised development or utsdgrpervision will not (unless sub-paragraph
(2) applies), excuse the undertaker from liabilityder the provisions of this sub-paragraph (5)
where the undertaker fails to carry out and exethéewvorks properly with due care and attention
and in a skilful and workman like manner or in anmer that does not materially accord with the
approved plan or as otherwise agreed between thertaker and the Northern Powergrid.

82.Nothing in this Part of this Schedule affects ginevisions of any enactment or agreement
regulating the relations between the undertaker Hodhern Powergrid in respect of any
apparatus laid or erected in land belonging touhé@ertaker on the date on which this Order is
made.

83. Any difference under the provisions of this Pdrthe Schedule, unless otherwise agreed is
to be referred to and settled by arbitration inoadance with article 41 (Arbitration).

84.Where in consequence of the proposed construofi@amy of the authorised development,

the undertaker or Northern Powergrid requires #raaval of apparatus under paragraph 67 or
otherwise or Northern Powergrid makes requireméntshe protection or alteration of apparatus
under paragraph 69, the undertaker shall use @sorable endeavours to co-ordinate the
execution of the works in the interests of safatd #he need to ensure the safe and efficient
operation of Northern Powergrid’s undertaking tagkinto account the undertaker’s desire for the
efficient and economic execution of the authoridedelopment and the undertaker and Northern
Powergrid shall use reasonable endeavours to catepsith each other for those purposes.

85.1f in consequence of an agreement reached in daooe with paragraph 65 or paragraph 66
or the powers granted under this Order the acaessy apparatus or alternative apparatus is
materially obstructed, the undertaker shall provideh alternative means of access to such
apparatus or alternative apparatus as will enablehisrn Powergrid to maintain or use the said
apparatus no less effectively than was possiblerbefuch obstruction.

86.The plans submitted to Northern Powergrid by thdeuwtaker pursuant to this Part of the
Schedule must be sent to Northern Powergrid atgstp@northernpowergrid.com or such other
address as Northern Powergrid may from time to &mgoint instead for that purpose and notify
to the undertaker in writing

87.Prior to carrying out any works within the Ordemits (as defined in the Order) NPG must
give written notice of the proposed works to thelenteker, such notice to include full details of
the location of the proposed works, their anti@patluration, access arrangements, depths of the
works, and any other information that may impadairughe works consented by the Order.

88.Where practicable, the Undertaker and Northernd®Pgrid will make reasonable efforts to
liaise and co-operate in respect of information thaelevant to the safe and efficient constructio
operation and maintenance of the authorised dewedap Such liaison shall be carried out where
any works are—
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(a) within 15m of any above ground apparatus and / or
(b) are to a depth of between 0 — 4m below ground lgndér any apparatus.

PART 7
FOR THE PROTECTION OF NORTHUMBRIAN WATER LIMITED

89.For the protection of NWL, the following provisierof this Part of this Schedule, unless
otherwise agreed in writing between the undertakerNWL, have effect.
90. In this Part of this Schedule—

“alternative apparatus” means alternative apparatiequate to enable NWL to fulfil its
statutory functions in no less efficient a mantantpreviously;

“apparatus” means the following items belongingtanaintained by NWL within the Order
limits—
(a) inthe case of NWL's water undertaking—

(i) mains, pipes, wells, boreholes, tanks, servicervess, pumping stations or other
apparatus, structure, tunnel, shaft or treatmemksvor “accessories” (as defined in
section 219(1) of the Water Industry Act 1991) beiog to or maintained or used
by NWL for the purposes of water supply; and

(i) any water mains or service pipes which are theestiljf a notice of intention to
adopt under section 51A of the Water Industry 491 and

(b) in the case of NWL's sewerage undertaking—

(i) any sewer, drain or disposal works vested in NWHeurthe Water Industry Act
1991; and

(i) any sewer, drain or disposal works which is soegksir is the subject of a notice of
intention to adopt given under section 102(4) @ft tAct or an agreement to adopt
made under section 104 of that Act, and includetudge main, “disposal main”
(within the meaning of section 219 of that Act)sawer outfall and any manholes,
ventilating shafts, pumps or other accessoriedédimed in section 219(1) of the
Water Industry Act 1991) forming part of any su@wsr, drain or works, and any
structure in which apparatus is or is to be lodgedhich gives or will give access
to apparatus;

“functions” includes powers and duties;

“in” in a context referring to apparatus or altéiva apparatus in land includes a reference to
apparatus or alternative apparatus under, ovepan land,;

“NWL” means Northumbrian Water Limited, company riien 02366703, whose registered
office is at Northumbria House, Abbey Road, Pity, derham, DH1 5FJ;

“plan” includes sections, drawings, specificatiansl method statements; and

“the standard protection strips” means strips ofilalling within the following distances to
either side of the medial line of any relevant pypepparatus—

(c) 2.25 metres where the diameter of the pipe isthess 150 millimetres;

(d) 3 metres where the diameter of the pipe is bet@&6rand 450 millimetres;
(e) 4.5 metres where the diameter of the pipe is betw&@ and 750 millimetres;
(f) 6 metres where the diameter of the pipe exceedsnfbthetres; and

(g) 6.5 metres where it is a sewer.
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On street apparatus

91. Except for paragraph 89 (apparatus in stoppedrepts), the provisions of this Part of this
Schedule do not apply to apparatus in respect afhnthe relations between the undertaker and
NWL are regulated by the provision of Part 3 of 1891 Act.

Compulsory acquisition

92—(1) The undertaker must not without express writigreement of NWL (such agreement
not to be unreasonably withheld or delayed) exerasy power conferred by article 21
(compulsory acquisition of land) or article 23 (qmisory acquisition of rights) in respect of
NWL'’s interests.

(2) In the situation, where in exercise of the powesaferred by the Order, the undertaker
acquires any interest in any land in which any ampa is placed and such apparatus is to be
relocated, extended, removed or altered in any wayalteration or extension shall take place
until NWL has established to its reasonable satigfa, without unnecessary delay, contingency
arrangements in order to conduct its functionstlier duration of the works to relocate, extend,
remove or alter the apparatus.

(3) Regardless of any provision in this Order or amghshown on any plan, the undertaker
must not acquire any apparatus otherwise than bgeatwent, and before extinguishing any
existing rights for NWL to use, keep, inspect, rereexd maintain its apparatus in the Order land,
the undertaker must, with the agreement of NWLatere new right to use, keep, inspect, renew
and maintain the apparatus that is reasonably cdewefor NWL, such agreement not to be
unreasonably withheld or delayed.

Protection Strips

93. The undertaker must not within the standard ptmtectrips interfere with or build over any
apparatus within the Order limits or execute threciplg, installation, bedding, packing, removal,
connection or disconnection of any apparatus, ecate any filling around the apparatus (where
the apparatus is laid in a trench) within the staddorotection strips unless otherwise agreed in
writing with NWL, such agreement not to be unreadaywithheld or delayed, and this provision
must be brought to the attention of any contracésponsible for carrying out any part of the
authorised development on behalf of the undertaker.

Alteration of NWL Apparatus

94.—(1) Without prejudice to the generality of thedgoing, the alteration, extension, removal
or re-location of any apparatus shall not be imgleted until:

(2) any requirement for any permits under the EnviramimePermitting (England and Wales)
Regulations 2016 or other replacement legislatimhany other associated consents are obtained,;

(3) if applicable, the undertaker has made the apmtgpapplication under sections 106 (right
to communicate with public sewers), 112 (requireimérat proposed drain or sewer be
constructed so as to form part of the general syste 185 (duty to move pipes, etc. in certain
cases) of the Water Industry Act 1991 as may beired by those provisions and has provided a
plan of the works proposed to NWL and NWL has githem necessary consent or approval under
the relevant provision, such agreement not to lbeasonably withheld or delayed; and

(4) in the event that such works are to be executethéyndertaker, they are to be executed
only in accordance with the plan, section and digsen submitted and in accordance with such
reasonable requirements as may be made by NWhéaalteration or otherwise for the protection
of the apparatus, or for securing access to it.

Access

95.1f in consequence of the exercise of the powerderoed by the Order the access to any
apparatus is materially obstructed the undertakalt provide such alternative means of access to
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such apparatus as will enable NWL to maintain @rthe apparatus no less effectively than was
possible before such obstruction.

Protective Works to Buildings

96. The undertaker, in the case of the powers corddiyethe Order for the protective work to
buildings, must exercise those powers so as nobstruct or render less convenient the access to
any apparatus belonging to NWL without the writtemsent of NWL.

Removal of Apparatus

97 —(1) Without prejudice to paragraph 82(2) herepfrifthe exercise of the powers conferred
by the Order, the undertaker acquires any inténeshy land in which any apparatus is placed or
requires that NWL's apparatus is relocated or dédgrthat apparatus must not be removed, and
any right of NWL to maintain that apparatus in tlaatd must not be extinguished, until—

(a) alternative apparatus has been constructed and isperation to the reasonable
satisfaction of NWL; and

(b) facilities and rights have been secured for thgradtive apparatus in accordance with
paragraph 88.

(2) Without prejudice to the generality of the foregpisnd subject always to the provisions of
paragraph 84(1), if, for the purpose of executing works in, on or under any land purchased,
held, appropriated or used under the Order, thenmker requires the removal of any of NWL'’s
apparatus placed in that land, the undertaker givetto NWL 28 days’ written notice of that
requirement, together with a plan of the work psgmh and of the proposed position of the
alternative apparatus to be provided or construatetiin that case (or if in consequence of the
exercise of any of the powers conferred by thissDNMWL reasonably needs to remove any of its
apparatus) the undertaker must afford to NWL theessary facilities and rights for the
construction of alternative apparatus in other lafdhe undertaker and subsequently for the
maintenance of that apparatus.

(3) NWL must, after the alternative apparatus to bevideml or constructed has been agreed or
settled by arbitration in accordance with article(drbitration), and after the grant to NWL of any
such facilities and rights as are referred to in-garagraphs 87(2), proceed to construct and bring
into operation the alternative apparatus and sulesgly to remove any apparatus required by the
undertaker to be removed under the provisionsisfgart of this schedule.

(4) Any alternative apparatus to be constructed in lainthe undertaker pursuant to the terms
hereof must be constructed in such manner andcim lifne or situation as may be agreed between
NWL and the undertaker both acting reasonably wathview to securing the efficient
implementation of the necessary work, the avoidasicennecessary delay and the continued
fulfilment by both parties of their service obligats or in default of agreement settled by
arbitration in accordance with article 41 (arbitra)j.

(5) If NWL notifies the undertaker in writing that iedires the undertaker to execute any work,
or part of any work in connection with the constime or removal of apparatus in any land of the
undertaker, that work instead of being executed\yL must be executed by the undertaker
without unnecessary delay under the superintenceemteo the reasonable satisfaction of NWL.

(6) If the undertaker gives notice in writing to NWLaththe undertaker intends to execute any
work, or part of any work in connection with thenstruction or removal of apparatus in any land
of the undertaker, that work, instead of being atet by NWL, may, subject to the written
consent of NWL (which must not be unreasonably keétd) and in accordance with NWL's
requirements and specifications, be executed bytigertaker without unnecessary delay under
the superintendence, if given, and to the reasersdilsfaction of, NWL.

(7) Whenever alternative apparatus is to be or is bsirgstituted for existing apparatus, the
undertaker shall, before taking or requiring anyther step in such substitution works, use
reasonable endeavours to comply with NWL's reaslenamnuests for a reasonable period of time
to enable NWL to—
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(@) make network contingency arrangements; or

(b) bring such matters as it may consider reasonalugssary to the attention of end users of
the utility in question.

Facilities and rights for alternative apparatus

98—(1) Where, in accordance with the terms of theeQrdhe undertaker affords to NWL
facilities and rights for the construction and ntairance in land of the undertaker of alternative
apparatus in substitution for apparatus to be reapthose facilities and rights are to be granted
upon such reasonable terms and conditions as magreed between the undertaker and NWL or
in default of agreement settled by arbitrationdnadance with article 41 (arbitration).

(2) If the facilities and rights to be afforded by thedertaker in respect of any alternative
apparatus, and the terms and conditions subjegthioh those facilities and rights are to be
granted, are in the opinion of the arbitrator es®urable on the whole to NWL than the facilities
and rights enjoyed by it in respect of the apparédube removed and the terms and conditions to
which those facilities and rights are subject, #ubitrator must make such provision for the
payment of compensation by the undertaker to NWhmears to the arbitrator to be reasonable
having regard to all the circumstances

(3) Such facilities and rights as are set out in tlee@ding paragraph are deemed to include any
statutory permits granted to the undertaker ineetspf the apparatus in question, whether under
the Environmental Permitting Regulations (Englandl aVales) Regulations 2016 or other
legislation.

Apparatus in stopped up streets

99—(1) Where in pursuance of the powers conferredhgy Order any street is stopped up
(permanent stopping up and restriction of userekss and private means of access), where NWL
has apparatus in the street or accessed by viftilbaiostreet, it has the same powers and rights in
respect of that apparatus as it enjoyed immedidiefigre the stopping up and the undertaker must
grant to NWL legal easements reasonably satisfactoNWL in respect of such apparatus and
access to it, subject to any right of the undertakéN\WL to require the removal of that apparatus
under paragraph 87.

(2) Regardless of the temporary stopping up or divarsibany highway under the powers
conferred by the Order (temporary alteration, dii@r, prohibition and restriction of the use of
streets), NWL is at liberty at all times to také reécessary access across any such stopped up
highway and to execute and do all such works amdjshin, upon or under any such highway as
may be reasonably necessary or desirable to eitablenaintain any apparatus which at the time
of the stopping up or diversion was in that highwaject to provision of reasonable prior notice
to the undertaker (except in the case of emergeaoy) compliance at all times with the
undertaker’s reasonable site safety rules andhaatl safety law.

Unmapped sewers/other apparatus

100.Where the undertaker identifies any sewers, latinains or other apparatus which may
belong to or be maintainable by NWL but which doesappear on any statutory map kept for the
purpose by NWL, it shall inform NWL of the existenand location of the apparatus as soon as
reasonably practicable and the apparatus shallffoeded the same protection as other NWL
assets.

Expenses and costs

101—(1) Subject to the following provisions of thisrpgraph and save where otherwise agreed
in writing between NWL and the undertaker, the utader must repay to NWL all costs, charges
and expenses which NWL may reasonably incur or ay®y or which it may sustain in, or in
connection with—
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(@) the inspection, removal, alteration or protectioh amy apparatus which may be
reasonably required in consequence of any workscaastruct the authorised
development; and/or

(b) the construction of any alternative apparatus wimety be required in consequence of
the execution of any such works as are referrexa paragraphs 87(2) or 87(3).

(2) The value of any apparatus removed under the pomgf this Part of this Schedule is to
be deducted from any sum payable under sub-patadiBp that value being calculated after
removal.

(3) If in accordance with the provisions of this Pdrthis Schedule—

(@) apparatus of better type, of greater capacity omg@ater dimensions is placed in
substitution for existing apparatus of worse typ&,smaller capacity or of smaller
dimensions except where this has been solely dusitg the nearest currently available
type; or

(b) apparatus (whether existing apparatus or appasatostituted for existing apparatus) is
placed at a depth greater than the depth at wiiehekisting apparatus was situated
except where the placing of apparatus at a diftedepth is required solely to achieve an
equivalent capability and function to the existagparatus,

and the placing of apparatus of that type or caypami of those dimensions or the placing of
apparatus at that depth, as the case may be, iagneed by the undertaker or, in default of
agreement, is not determined by arbitration in edamoce with paragraph 93 (arbitration) to be
necessary, then, if such placing involves coshedonstruction of works under this Part of this
Schedule exceeding that which would have been wedbif the apparatus placed had been of the
existing type, capacity or dimensions, or at thesteag depth, as the case may be, the amount
which apart from this sub-paragraph would be payabl NWL in question by virtue of sub-
paragraph (1) is to be reduced by the amount ofetkaess.

(4) For the purposes of sub-paragraph (3)—

(@) an extension of apparatus to a length greaterttiealength of existing apparatus is not to
be treated as a placing of apparatus of greateertimns than those of the existing
apparatus;

(b) the provision of additional manholes, valves orwast pipes, where required to comply
with design standards, must not be treated asanpglaf apparatus of better type, of
greater capacity or of greater dimensions tharetlobshe existing apparatus; and

(c) where the provision of a joint in a pipe or cabdeaigreed, or is determined to be
necessary, the consequential provision of a jajnthamber or of a manhole is to be
treated as if it also had been agreed or had ledatsrmined.

Indemnity

102—(1) Subject to sub-paragraphs 92(3) and 92(3@rifiny reason or in consequence of the
construction of any of the works by or at the diatof the undertaker that is consequential to the
terms hereof any damage is caused to any appdmhes than apparatus the repair of which is
not reasonably necessary in view of its intendedoral for the purposes of those works) or
property of NWL, or there is any interruption inyaservice provided, or in the supply of any
goods, by NWL, the undertaker must indemnify anebkimdemnified NWL against—

(@) any cost reasonably incurred by NWL in making g@y damage or restoring the
supply;

(b) any other expenses, loss, damages, penalty or icmstised by NWL, by reason or in
consequence of any such damage or interruption.

(2) NWL must use its reasonable endeavours to mitigatéole or in part and to minimise any
costs, expenses, loss, demands, and penaltiesdb thle indemnity under this paragraph applies.
If requested to do so by the undertaker, NWL musvige an explanation of how the claim has
been minimised or details to substantiate any @osbmpensation claimed pursuant to paragraph
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92(1). The undertaker shall only be liable undés garagraph for claims reasonably incurred by
NWL.

(3) The fact that any act or thing may have been dgneWL on behalf of the undertaker or in
accordance with a plan approved by NWL or in acancg with any requirement of NWL or
under its supervision does not, subject to pardgBi{5), excuse the undertaker from liability
under the provisions of sub-paragraph 92(1) url\as4. fails to carry out and execute the works
properly with due care and attention and in a gk#id professional like manner or in a manner
that does not accord with the approved plan.

(4) NWL must give the undertaker reasonable noticengfthird party claim or demand and no
settlement or compromise is to be made withouttresent of the undertaker who, if withholding
such consent, has the sole conduct of any settleorecompromise or of any proceedings
necessary to resist the claim or demand.

(5) Nothing in paragraph 92(1) imposes any liabilitytba undertaker with respect to—

(@) any damage or interruption to the extent that itafgibutable to the unlawful or
unreasonable act, neglect or default of NWL, ificefs, servants, contractors or agents;
or

(b) any indirect or consequential loss of any thirdyéncluding but not limited to indirect
loss of use, revenue, profit, contract, productionreased cost of working or business
interruption) arising from any such damage or imfgtion, which is not reasonably
foreseeable.

Arbitration

103.Any dispute arising between the undertaker and N\iler this Part of this Schedule must
be referred to and settled by arbitration undeclargl (arbitration).
Duty to cooperate

104.Where in consequence of the proposed construofiamy of the authorised development,
the undertaker or NWL requires the removal of agps or NWL makes requirements for the
protection or alteration of apparatus, the undertakust use all reasonable endeavours to co-
ordinate the execution of the works in the interesft safety and the efficient and economic
execution of the authorised development and takitgaccount the need to ensure the safe and
efficient operation of NWL'’s undertaking and NWL stwse all reasonable endeavours to co-
operate with the undertaker for that purpose.

Enactments and agreements

105.Nothing in this Part of this Schedule affects pinevisions of any enactment or agreement
regulating the relations between the undertaker l[dW. in respect of any apparatus laid or
erected in land belonging to the undertaker ord#te on which this Order is made.

PART 8
FOR THE PROTECTION OF NORTHERN GAS NETWORK'S APPARBAS

Application

106.For the protection of the statutory undertaker fbkowing provisions shall, unless
otherwise agreed in writing between the Undertakelthe Statutory undertaker, have effect.

Interpretation

107.In this Schedule—
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“1991 Act” means the New Roads and Street Works1A&1;

“alternative apparatus” means appropriate alteraapparatus to the reasonable satisfaction
of the Statutory undertaker to enable the Statuiodertaker to fulfil its statutory functions in
a manner no less efficient than previously;

“authorised works” has the same meaning as is divéhe term “authorised development” in
article 2(1) of this Order and includes any asgediaevelopment authorised by the Order and
for the purposes of this Part of this Scheduleuidet the use and maintenance of the
authorised works and construction of any works aiigled by this Schedule;

“commence” has the same meaning as in articlet@rfiretation) of the Order;
“functions” includes powers and duties;

“in” in a context referring to works, apparatus aternative apparatus in land includes a
reference to such works, apparatus or alternapparatus under, over, across, along or upon
such land,;

“maintain” and “maintenance” shall include the @hiand right to do any of the following:
construct, use, repair, alter, inspect, renew Imore;

“plan” or “plans” include all designs, drawings, esffications, method statements, soil
reports, programmes, calculations, risk assessnagntother documents that are reasonably
necessary properly and sufficiently to describevtheks to be executed;

“statutory undertaker” means Northern Gas Netwdiksited (Company Number 05167070)
whose registered office is at 1100 Century Wayi@plLeeds, LS15 8TU,;

108.Except for paragraphs 99 (apparatus of Statutodetaker in stopped up streets), 103
(retained apparatus: protection), 104 (expensesjl88 (indemnity), this Schedule does not apply
to apparatus in respect of which the relations betwthe Undertaker and the Statutory undertaker
are regulated by the provisions of Part 3 of th@11Act.

Apparatus of Statutory undertaker in stopped up steets

109—(1) Where any street is permanently stopped uguadicle 14 (Public rights of way), if
the Statutory undertaker has apparatus in suckt sireccesses it via such street then the stgtutor
undertaker shall be entitled to the same rightespect of such apparatus in the stopped up street
as it enjoyed immediately before the stopping ug #re undertaker will grant to the statutory
undertaker legal easements reasonably satisfatidhe statutory undertaker in respect of such
apparatus and access to it prior to the stoppingf apy such street or highway.

(2) Notwithstanding the temporary stopping up or dil@rof any highway under the powers of
article 13 (temporary stopping up of public riglafsway), the statutory undertaker shall be at
liberty at all times to take all necessary accessss any such stopped up highway and/or to
execute and do all such works and things in, upomurmler any such highway as may be
reasonably necessary or desirable to enable itaiotain any apparatus which at the time of the
stopping up or diversion was in that highway, sabjgways to the undertaker's unimpeded
ability to carry out the authorised works.

Acquisition of land

110.Regardless of any provision in the Order or amghshown on the land plans or contained
in the book of reference, the undertaker shallavofuire any apparatus or override any easement
or other interest of the Statutory undertaker otfi® than by agreement (such agreement not to
be unreasonably withheld or delayed by the statutndertaker).

Removal or diversion of apparatus

111—(1) If the undertaker acquires any interest indlan which the statutory undertaker’s
apparatus is placed, that apparatus shall notrbeved and any right of a statutory undertaker to
maintain that apparatus in that land shall notXisnguished until alternative apparatus has been
constructed and is in operation to the reasonatisfaction of the statutory undertaker, provided
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that the statutory undertaker shall use all reasenandeavours to construct and install such
alternative apparatus as soon as reasonably @bletic

(2) If, for the purpose of executing any authorisedkspthe undertaker requires the removal or
diversion of any apparatus, it shall give to thatugbry undertaker written notice of that
requirement, together with a plan of the authorisedks and the removal or diversion works
proposed, the proposed position of the alternadjyparatus, and the proposed timeline for the
works. The statutory undertaker shall reasonabiy@ape these details within 28 days of receipt of
such plan. The undertaker shall afford to the staguundertaker to their reasonable satisfaction
the necessary facilities and rights for

(a) the construction of alternative apparatus in othed; and
(b) the maintenance of that apparatus,

and the statutory undertaker shall complete theéksvasing its reasonable endeavours to meet the
undertaker's proposed timeline, and in any evenhaut undue delay, in accordance with the
details provided by the undertaker under this saagraph or as otherwise reasonably agreed by
the undertaker.

(3) If, in consequence of the authorised works caroetl by the undertaker, the statutory
undertaker reasonably needs to remove or diverbéitg apparatus, it shall without undue delay
give the undertaker written notice of that requieam) together with a plan of the work proposed,
the proposed position of the alternative apparatnd the proposed timeline for the works. The
undertaker shall reasonably approve these detailsshall afford to the statutory undertaker to
their reasonable satisfaction the necessary fasilitnd rights for

(a) the construction of alternative apparatus; and
(b) the maintenance of that apparatus

and the statutory undertaker shall complete th&svaithout undue delay and in accordance with
the approved details.

(4) If alternative apparatus or any part of such agpars to be constructed elsewhere than in
other land of the undertaker, or the undertakemible to afford such facilities and rights as are
mentioned in sub-paragraphs (2) and (3), the statuindertaker shall, on receipt of a written
notice to that effect from the undertaker, takehssieps as are reasonable in the circumstances in
an endeavour to obtain the necessary facilities rigtds in the land in which the alternative
apparatus is to be constructed, but this obligadiwall not require the statutory undertaker to use
its compulsory purchase powers unless it elects to.

(5) Paragraphs 104 (Expenses) and 105 (Indemnity) isf Sishedule apply to removal or
diversions works under this paragraph 101, butdtautory undertaker must provide to the
undertaker a reasonable cost estimate for worksittpaoposes to carry out for the undertaker’s
approval.

Facilities and rights for alternative apparatus

112—(1) Where, in accordance with the provisions @ tBchedule, the undertaker affords to
the statutory undertaker facilities and rights tte construction and maintenance in the
undertaker's land of alternative apparatus in subsn for apparatus to be removed, those
facilities and rights shall be granted upon sucimseand conditions as may be agreed between the
undertaker and the statutory undertaker and slealhd less favourable on the whole to the
Statutory undertaker than the facilities and rigingoyed by it in respect of the apparatus to be
removed, unless otherwise reasonably agreed.

(2) If the facilities and rights to be afforded by thedertaker in respect of any alternative
apparatus in the undertaker’s land are less fatteian the whole to the statutory undertaker than
the facilities and rights enjoyed by it in respefthe apparatus to be removed, then the undertaker
and the statutory undertaker shall agree apprepciampensation for the extent to which the new
facilities and rights render the statutory undestdkss able to effectively carry out its undemaki
or require it to do so at greater cost. If the amiaf compensation cannot be agreed, then either
the undertaker or the statutory undertaker mayr tfe matter to arbitration in accordance with
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paragraph 14, and the arbitrator shall make suatigion for the payment of compensation by the
undertaker to the statutory undertaker as appedhetarbitrator to be reasonable having regard to
all the circumstances of the particular case.

Retained apparatus: protection

113—(1) Not less than 56 days before commencing tleewion of any authorised works that
will or may affect any apparatus, the removal atedsion of which has not been required by the
undertaker under paragraph 101(2) or otherwiseyaté statutory undertaker under paragraph
6(3), the undertaker shall submit to the statutonglertaker in question a plan showing the
authorised works and the apparatus.

(2) In relation to works which will or may be situated, over, under or within 15 metres
measured in any direction of any apparatus, or (@ee situated) impose any load directly upon
any apparatus or involve embankment works withinmi&res of any apparatus, the plan to be
submitted to the statutory undertaker under subgraph (1) shall be detailed including a method
statement and describing—

(a) the exact position of the authorised works;
(b) the level at which these are proposed to be cartstior renewed;

(c) the manner of their construction or renewal inabgdiletails of excavation, positioning of
plant etc;

(d) the position of all apparatus; and

(e) by way of detailed drawings, every alteration prgzbto be made to or close to any
apparatus.

(3) The Undertaker shall not commence the construdia®newal of any authorised works to
which sub-paragraphs (1) or (2) apply until thewtay undertaker has given written approval of
the plan so submitted.

(4) Any approval of the statutory undertaker requiradar sub-paragraph (3)—

(@) may be given subject to reasonable conditions foy purpose mentioned in sub-
paragraph (5) or (7); and

(b) shall not be unreasonably withheld or delayed.

(5) In relation to works to which sub-paragraph (2)lesp the statutory undertaker may require
such modifications to be made to the plans as neayehsonably necessary for the purpose of
securing its system against interference or risldaage or for the purpose of providing or
securing proper and convenient means of access/tagparatus.

(6) Works executed under the Order to which this paaly8 applies shall be executed only in
accordance with the relevant plan, notified undeb-garagraph (1) and approved (with
conditions, if applicable) under sub-paragraph &),amended from time to time by agreement
between the undertaker and the statutory undertdker statutory undertaker shall be entitled to
watch and inspect the execution of those works.

(7) Where the statutory undertaker requires any prieteetorks or subsidence monitoring to be
carried out either by itself or by the undertakenhéther of a temporary or permanent nature), the
statutory undertaker shall give the undertakeraealsle notice of such requirement in its approval
under sub-paragraph (3), and

(a) such protective works shall be carried out to thetusory undertakers’ reasonable
satisfaction prior to the carrying out of the reletpart of the authorised works;

(b) ground subsidence monitoring shall be carried matccordance with a scheme approved
by the statutory undertaker (such approval noteaibreasonably withheld or delayed),
which shall set out:

(i) the apparatus which is to be subject to such mongp
(ii) the extent of land to be monitored;
(iii) the manner in which ground levels are to be moadpr
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(iv) the timescales of any monitoring activities; and

(v) the extent of ground subsidence which, if exceedbdll require the undertaker to
submit for the statutory undertaker's approval augd subsidence mitigation
scheme in respect of such subsidence;

(c) if a subsidence mitigation scheme is requiredh#isbe carried out as approved by the
statutory undertaker (such approval not to be wmeably withheld or delayed).

(8) Nothing in this paragraph shall preclude the uradkent from submitting at any time or from
time to time, but in no case less than 56 daysrbefommencing the execution of the relevant
authorised works, a new plan, instead of the pkavipusly submitted, and having done so the
provisions of this paragraph shall apply to antespect of the new plan.

(9) The undertaker shall not be required to comply with-paragraphs (1) or (2) where it needs
to carry out emergency works as defined in the 188t but in that case it shall give to the
statutory undertaker notice as soon as is reaspipafitticable and a plan of those works shall
comply with the other requirements in this paragrapsofar as is reasonably practicable in the
circumstances, provided that it always complie$ sitb-paragraph (11).

(10) At all times when carrying out any works authorisedier the Order that may or will affect
the apparatus, the undertaker shall comply with dteutory undertaker’s policies for safe
working in proximity to gas apparatus including ti&pecification for safe working in the vicinity
of Northern Gas Networks, Gas pipelines and asttiastallation requirements for third parties
“NGN/SPSSW22" and the Health and Safety Executvielance document “HS(G)47 Avoiding
Danger from underground services”.

Expenses

114—(1) Subject to the following provisions of thisrpgraph, the Undertaker shall repay to
the Statutory undertaker as soon as reasonablyigalle on receipt of an itemised invoice or
claim from the Statutory undertaker all chargeste@nd expenses reasonably incurred by the
statutory undertaker in, or in connection with, thepection, removal or diversion, relaying or
replacing, alteration or protection of any appasatuthe construction of any new apparatus which
may be reasonably required and necessary in comseguwf the execution of the authorised
works, including without limitation—

(@) any costs reasonably incurred or compensation ggopaid in connection with the
acquisition of rights or the exercise of statutpgwers for such apparatus, including
without limitation in the event that the statutampdertaker elects to use compulsory
purchase powers to acquire any necessary righes yradagraph 101(4);

(b) in connection with the cost of the carrying outaofy diversion work or the provision of
any alternative apparatus;

(c) the cutting off of any apparatus from any otherapfus or the making safe of redundant
apparatus;

(d) the approval of plans;
(e) the carrying out of protective works;

(f) the survey of any land, apparatus or works, thpdotion and monitoring of works or the
installation or removal of any temporary works m@ably necessary in consequence of
the execution of any works carried out pursuarhi® Schedule; and

(g) any statutory loss of supply payments under thear@nteed Standards of Service’
regime that the statutory undertaker may incuransequence of the works, but in the
event that such payments are likely to become paytie statutory undertaker shall give
the undertaker notice as soon as reasonably pmblgiof the payments and the likely
amount.

(2) The statutory undertaker shall use its reasonaiideavours to mitigate in whole or in part,
and in any event to minimise, any expenses capdhdeing claimed under sub-paragraph (1). If
requested to do so by the undertaker, the statutmilgrtaker shall provide an explanation of how
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the claimed expenses have been minimised. The takdershall only be liable to pay expenses
that have been reasonably incurred.

(3) There shall be deducted from any sum payable usgleiparagraph (1) the value of any
apparatus removed under the provisions of this @dheand which is not re-used as part of the
alternative apparatus, that value being calculaftst removal and not including the costs (if any)
of disposing that apparatus.

(4) If in accordance with the provisions of this pdrttos Schedule—

(a) apparatus of greater capacity or of greater dinoeissis placed in substitution for existing
apparatus; or

(b) apparatus (whether existing apparatus or appasatostituted for existing apparatus) is
placed at a depth greater than the depth at whikxisting apparatus was situated,

then, if this incurs greater expense than woulceHzeen incurred by a like-for-like (or as close as
practicable to like-for like) replacement at thensadepth, the undertaker shall not be liable for
this additional expense.

(5) For the purposes of sub-paragraph (4)—

(@) an extension of apparatus to a length greater tiahength of existing apparatus shall
not be treated as a placing of apparatus of grefiteensions than those of the existing
apparatus.

(6) An amount which apart from this sub-paragraph wobkl payable to the statutory
undertaker in respect of works by virtue of subageaph (1) will, if the works include the placing
of alternative apparatus provided in substitution dpparatus placed more than 7 years and 6
months earlier so as to confer on the statutoretaler any financial benefit by deferment of the
time for renewal of the apparatus in the ordinaoyrse, be reduced by the amount which
represents that benefit.

Indemnity

115—(1) Subject to sub-paragraphs (2),(3) and (4), witllout detracting from paragraph 104
above, if by reason or in consequence of the cactgdn of any works carried out under this
Schedule or in consequence of the construction, meéntenance or failure of any of the
authorised works by or on behalf of the undertakten consequence of any act or default of the
undertaker (or any person employed or authorisedhitm) in the course of carrying out such
works, including any subsidence resulting from ahyhese works, any damage is caused to any
apparatus or alternative apparatus (other thanramgsathe repair of which is not reasonably
necessary in view of its intended removal for theppses of those works) or property of the
statutory undertaker, or there is any interruptiomny service provided, or in the supply of any
goods, by the statutory undertaker, or the statutodertaker becomes liable to pay any amount
to any third party, the undertaker shall—

(@) indemnify the statutory undertaker any costs realsignincurred by the statutory
undertaker in making good such damage or restdhiagupply; and

(b) indemnify the statutory undertaker for any othepenses, loss, demands, proceedings,
damages, claims, penalty or costs (save to theetkiat the same arises due to the sole,
or complete act, neglect or default of the statutordertaker) incurred by or recovered
from the statutory undertaker.

(2) The fact that any act or thing may have been donthé statutory undertaker on behalf of
the undertaker or in accordance with a plan apatrdyethe statutory undertaker or in accordance
with any requirement of the statutory undertakeurwder its supervision shall not (subject to sub-
paragraph (4)), excuse the undertaker from ligtilitder the provisions of sub-paragraph (1).

(3) The statutory undertaker shall use its reasonaiideavours to mitigate in whole or in part,
and in any event to minimise, any costs, expensss, demands, penalties etc. capable of being
claimed under sub-paragraph (1). If requested teadby the undertaker, the statutory undertaker
shall provide an explanation of how the claimedemges have been minimised. The undertaker
shall only be liable to pay expenses that have begsonably incurred.
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(4) Nothing in sub-paragraph (1) shall impose any lighon the undertaker with respect to:

(a) any damage or interruption to the extent that d@ttsbutable to the neglect or default of
the statutory undertaker, its officers, servanistractors or agents; or

(b) any indirect or consequential loss of any thirdtypéncluding but not limited to loss of
use, revenue, profit, contract, production, incedasost of working, or business
interruption) arising from any such damage or imfgtion, which is not reasonably
foreseeable.

(5) The statutory undertaker shall give the undertakasonable notice of any such claim or
demand and no settlement or compromise is to bee méithout the consent of the undertaker,
which, if it withholds such consent, has the saaduct of any settlement or compromise or of
any proceedings necessary to resist the claimroadd.

Enactments and agreements

116.Nothing in this Schedule shall affect the prouisioof any enactment or agreement
regulating the relations between the undertaker thedstatutory undertaker in respect of any
apparatus laid or erected in land belonging tdthdertaker.

Co-operation

117—(1) Where in consequence of the proposed conairucf any of the authorised works
the undertaker or the statutory undertaker reqtiresemoval of apparatus in accordance with the
provisions of this Part of this Schedule or thetlBtay undertaker requires reasonable conditions
in respect of the undertaker's proposed works umegagraph 103, each party shall use all
reasonable endeavours to co-ordinate the exeoottisach works in the interests of safety and the
efficient and economic execution of the authoridedelopment, taking into account the absolute
need to ensure the safe and efficient operatiothefstatutory undertaker’s undertaking and its
apparatus.

(2) Whenever the statutory undertaker’s consent oraaapiis required under the provisions of
this Part of this Schedule, such approval mustheotinreasonably withheld or delayed, and any
action, decision, cost or expense which may bemddi by the statutory undertaker under
paragraphs 104 and 105 is subject to this requimetneact reasonably.

Access

118.If in consequence of the powers granted undeiCider, the access to any apparatus is
materially obstructed, the undertaker shall provideh alternative means of access to such
apparatus as will enable the statutory undertakemaintain or use the apparatus no less
effectively than was possible before such obstoucti

Arbitration

119. Any difference or dispute arising between the urader and the statutory undertaker under
this Schedule shall, unless otherwise agreed itingrbetween the undertaker and the statutory
undertaker, be determined by arbitration in acamcdawith article 41 (Arbitration) of the Order.

Works falling outside of development authorised byhe Order

120.Nothing in this Schedule shall require the und@nmtao carry out works, or require the
undertaker to enable the statutory undertaker toy @aut works, that are not authorised by the
Order. The statutory undertaker shall not requegtadteration, diversion, protective work or any
other work which is not authorised to be carried wader the Order (but for the avoidance of
doubt, it may elect to carry out such works itsgifler any other planning permission, permitted
development rights or statutory powers (includihgse of compulsory acquisition) available to

it).
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Cathodic protection testing

121.Where in the reasonable opinion of either party:

(a) the authorised development might interfere withekisting cathodic protection forming
part of the apparatus; or

(b) the apparatus might interfere with the proposeéasting cathodic protection forming
part of the authorised development;

the parties shall co-operate in undertaking thes tekich they consider reasonably necessary for
ascertaining the nature and extent of such intmfer and measures for providing or preserving
cathodic protection.

SCHEDULE 12 Article 41
ARBITRATION RULES

Primary objective

1—(1) The primary objective of these arbitrationesuis to achieve a fair, impartial, final and
binding award on the substantive difference betviberparties (save as to costs) within 4 months
from the date the arbitrator is appointed purstmatticle 41 of this Order.

(2) The arbitration will be deemed to have commencednad party (“the Claimant”) serves a
written notice of arbitration on the other partth¢ Respondent”).

Time periods

2—(1) All time periods in these arbitration ruledividie measured in days and this will include
weekends, but not bank or public holidays.

(2) Time periods will be calculated from the day aftee arbitrator is appointed which is
either—

(@) the date the arbitrator notifies the parties intingi of his/her acceptance of an
appointment by agreement of the parties; or

(b) the date the arbitrator is appointed by the SegretaState.

Timetable

3—(1) The timetable for the arbitration will be thegt out in sub-paragraphs (2) to (4) below
unless amended in accordance with paragraph 5(3).

(2) Within 14 days of the arbitrator being appointelde tClaimant will provide both the
Respondent and the arbitrator with—

(@) a written Statement of Claim which describes theireaof the difference between the
parties, the legal and factual issues, the Clailmamintentions as to those issues, the
amount of its claim and/or the remedy it is seeking

(b) all statements of evidence and copies of all docisnen which it relies, including
contractual documentation, correspondence (incudatectronic documents), legal
precedents and expert witness reports.

(3) Within 14 days of receipt of the Claimant's statatseunder sub-paragraph (2) by the
arbitrator and Respondent, the Respondent willigeothe Claimant and the arbitrator with—

(@) a written Statement of Defence responding to than@nt's Statement of Claim, its
statement in respect of the nature of the diffezertbe legal and factual issues in the
Claimant’s claim, its acceptance of any elementg$)the Claimant's claim, its
contentions as to those elements of the Claimataim it does not accept;
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(b) all statements of evidence and copies of all docignen which it relies, including
contractual documentation, correspondence (incfudatectronic documents), legal
precedents and expert withess reports;

(c) any objections it wishes to make to the Claimargtatements, comments on the
Claimant’s expert report(s) (if submitted by theai@lant) and explanations of the
objections.

(4) Within 7 days of the Respondent serving its stateseinder sub-paragraph (3), the
Claimant may make a Statement of Reply by providioth the Respondent and the arbitrator
with—

(@) a written statement responding to the Respondentsnissions, including its reply in
respect of the nature of the difference, the iss{egh factual and legal) and its
contentions in relation to the issues;

(b) all statements of evidence and copies of documientesponse to the Respondent’s
submissions;

(c) any expert report in response to the Respondeautsissions;

(d) any objections to the statements of evidence, éxgports or other documents submitted
by the Respondent;

(e) its written submissions in response to the legdlfantual issues involved.

Procedure

4—(1) The parties’ pleadings, witness statementsexipert reports (if any) will be concise. No
single pleading will exceed 30 single sided A4 pagsing 10pt Arial font.

(2) The arbitrator will make an award on the substantiNfference(s) based solely on the
written material submitted by the parties unlessatbitrator decides that a hearing is necessary to
explain or resolve any matters.

(3) Either party may, within 2 days of delivery of tlast submission, request a hearing giving
specific reasons why it considers a hearing isiredu

(4) Within 7 days of receiving the last submission, dhgitrator will notify the parties whether a
hearing is to be held and the length of that hegarin

(5) Within 10 days of the arbitrator advising the pestthat he/she will hold a hearing, the date
and venue for the hearing will be fixed by agreeimeith the parties, save that if there is no
agreement the arbitrator is to direct a date amdeaevhich he/she considers is fair and reasonable
in all the circumstances. The date for the heamgt not be less than 35 days from the date of
the arbitrator’s direction confirming the date amghue of the hearing.

(6) A decision will be made by the arbitrator on whettieere is any need for expert evidence to
be submitted orally at the hearing. If oral exmidence is required by the arbitrator, then any
expert(s) attending the hearing may be asked aqunsshiy the arbitrator.

(7) There will be no process of examination and crossrgnation of experts, but the arbitrator
must invite the parties to ask questions of theegspby way of clarification of any answers given
by the expert(s) in response to the arbitratorastjons. Prior to the hearing the procedure for the
expert(s) will be that—

(a) atleast 28 days before a hearing, the arbitrailbpravide a list of issues to be addressed
by the expert(s);

(b) if more than one expert is called, they will jojnttonfer and produce a joint report or
reports within 14 days of the issues being provided

(c) the form and content of a joint report must be iascted by the arbitrator and must be
provided at least 7 days before the hearing.

(8) Within 14 days of a hearing or a decision by tHateator that no hearing is to be held, the
parties may by way of exchange provide the arlitraith a final submission in connection with

the matters in dispute and any submissions on.cokts arbitrator must take these submissions
into account in the award.
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(9) The arbitrator may make other directions or ruligsconsidered appropriate in order to
ensure that the parties comply with the timetalid procedures to achieve an award on the
substantive difference within 4 months of the datewhich he/she is appointed, unless both
parties otherwise agree to an extension to thefdatae award.

(10)If a party fails to comply with the timetable, pemtire or any other direction then the
arbitrator may continue in the absence of a partgutomission or document, and may make a
decision on the information before him/her attaghthe appropriate weight to any evidence
submitted beyond any timetable or in breach ofegedure and/or direction.

(11) The arbitrator's award must include reasons. Thi#igzamust accept that the extent to
which reasons are given must be proportionatedasttues in dispute and the time available to the
arbitrator to deliver the award.

Arbitrator’'s powers

5—(1) The arbitrator has all the powers of the Adtibn Act 19964), including the non-
mandatory sections, save where modified by thesesRu this Schedule.

(2) There must be no discovery or disclosure, excegitttie arbitrator is to have the power to
order the parties to produce such documents asasenably requested by another party no later
than the Statement of Reply, or by the arbitrandrere the documents are manifestly relevant,
specifically identified and the burden of produntis not excessive. Any application and orders
should be made by way of a Redfern Schedule withoythearing.

(3) Any time limits fixed in accordance with this prakcee or by the arbitrator may be varied by
agreement between the parties, subject to anywarédtion being acceptable to and approved by
the arbitrator. In the absence of agreement, tlétraior may vary the timescales and/or
procedure—

(a) if the arbitrator is satisfied that a variationaofy fixed time limit is reasonably necessary
to avoid a breach of the rules of natural justice #en;

(b) only for such a period that is necessary to achiaiveess between the patrties.

(4) On the date the award is made, the arbitrator molify the parties that the award is
completed, signed and dated, and that it will Baesd to the parties on receipt of cleared funds for
the arbitrator's fees and expenses.

Costs

6—(1) The costs of the arbitration must include fees and expenses of the arbitrator, the
reasonable fees and expenses of any experts amdasgenable legal and other costs incurred by
the parties for the arbitration.

(2) Where the difference involves connected/interrelassues, the arbitrator will consider the
relevant costs collectively.

(3) The final award must fix the costs of the arbitratand decide which of the parties are to
bear them or in what proportion they are to be édaythe parties.

(4) The arbitrator will award recoverable costs on gleeeral principle that each party should
bear its own costs, having regard to all materiatumstances, including such matters as
exaggerated claims and/or defences, the degreacoéss for different elements of the claims,
claims that have incurred substantial costs, timelect of the parties and the degree of success of
a party.

Confidentiality

7—(1) The parties agree that any hearings in thigration are to take place in private.

(8) 1996 c. 23
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(2) The parties and arbitrator agree that any matmegerials, documents, awards, expert
reports and the like are confidential and must betdisclosed to any third party without prior
written consent of the other party, save for angliaption to the Courts or where disclosure is
required under any legislative or regulatory regpuent.

SCHEDULE 13 Article 37

DOCUMENTS TO BE CERTIFIED

(1) Document

arboricultural impact
assessment

archaeological management
strategy

book of reference

design approach document

environmental masterplan

environmental statement

(2) Application Document (3) Revision number
Reference
Volume 6, document Co01
reference 6.4.7.7
Volume 6, document Cco1
reference 6.4.8.5
Volume 4, document 7

reference 4.2

Volume 7, document 4
reference 7.2

Volume 2, document 5
reference 2.5
Volume 6, document Co01
reference 6.1
Volume 6, document Cco1
reference 6.2 (excluding
chapters 7 and 13)
Volume 6, document 2
reference 6.2.7 (chapter 7)
Volume 6, document 2

reference 6.2.13 (chapter 13)
Volume 6, document
reference 6.3 (excluding
figures 2.2, 2.3, 2.4, 2.5, 2.6,
2.7,2.8,2.13,11.1,12.1, and
13.2)

Volume 6, document 2
reference 6.3.2.2 to and
including 6.3.2.8 (figures 2.2

to and including 2.8)

Volume 6, document 3
reference 6.3.2.13 (figure

2.13)

Volume 6, document B
reference 6.3.11.1 (figure

11.1)

Volume 6, document 3
reference 6.3.12.1 (figure

12.1)

Volume 6, document 2
reference 6.3.13.3 (figure
13.2)

Volume 6, document
reference 6.4 (excluding
appendices 7.6, 10.1, 10.2,
11.4,12.1 and 13.3)

co1

Co1
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land plans
location plan

outline battery fire safety
management plan

outline construction
environmental management
plan

outline construction traffic
management plan

outline decommissioning
environmental management
plan

outline landscape and

Volume 6, document
reference 6.4.7.6 (appendix
7.6)
Volume 6, document
reference 6.4.10.1 (appendix
10.1)
Volume 6, document
reference 6.4.10.2 (appendix
10.2)
Volume 6, document
reference 6.4.11.4 (appendix
11.4)
Volume 6, document
reference 6.4.12.1 (appendix
12.1)
Volume 6, document
reference 6.4.13.3 (appendix
13.3)

Volume 2, document
reference 2.4

Volume 2, document
reference 2.1
Volume 6, document
reference 6.4.2.13

Volume 6, document
reference 6.4.2.6

Volume 6, document
reference 6.4.2.8

Volume 6, document
reference 6.4.2.7

Volume 6, document

ecological management plan reference 6.4.2.14
outline materials managementVolume 6, document

plan

reference 6.4.2.10

outline pollution and spillage Volume 6, document

response plan
outline public rights of way
management plan

reference 6.4.2.9

Volume 6, document
reference 6.4.2.15

outline site waste managementolume 6, document

plan

outline soil resource
management plan

special category land plans

street works, public rights of
way and access plan
works plans

reference 6.4.2.11
Volume 6, document
reference 6.4.2.12
Volume 2, document

reference 2.6

Volume 2, document
reference 2.3

Volume 2, document

reference 2.2

113

co1

co1

Co1

co1

Co1



EXPLANATORY NOTE
(Thisnoteis not part of the Order)

This Order grants development consent for, and osisss the construction, operation and
maintenance of a solar generating station and rgagteergy storage facility on land within the
Order limits together with associated developmenhis Order imposes requirements in
connection with the development and authorisestnepulsory purchase of land (including rights
in land) and the right to use land and to overdédsements and other rights.

A copy of the plans and book of reference refetreéh this Order and certified in accordance
with article 37 (certification of plans and docunt®retc.) may be inspected free of charge during

working hours at the [x].
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